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SUBCHAPTER A—ORGANIZATION, PROCEDURES AND RULES
OF PRACTICE

PART 0—ORGANIZATION

e
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Official address.
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[Reserved]
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AUTHORITY: 5 U.S.C. 552(a)(1); 15 U.S.C.
46(g).

SOURCE: 41 FR 54483, Dec. 14, 1976, unless
otherwise noted.
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§0.1 The Commission.

The Federal Trade Commission is an
independent administrative agency
which was organized in 1915 pursuant
to the Federal Trade Commission Act
of 1914 (38 Stat. 717, as amended; 15
U.S.C. 41-58). It is responsible for the
administration of a variety of statutes
which, in general, are designed to pro-
mote competition and to protect the
public from unfair and deceptive acts
and practices in the advertising and
marketing of goods and services. It is
composed of five members appointed by
the President and confirmed by the
Senate for terms of seven years.

§0.2 Official address.

The principal office of the Commis-
sion is at Washington, DC. All commu-
nications to the Commission should be
addressed to the Federal Trade Com-
mission, 600 Pennsylvania Avenue, NW,
Washington, DC 20580, unless otherwise
specifically directed. The Commission’s
Web site address is www.ftc.gov.

[63 FR 715682, Dec. 29, 1998, as amended at 65
FR 78408, Dec. 15, 2000]

§0.3 Hours.

Principal and field offices are open
on each business day from 8:30 a.m. to
5 p.m.

§0.4 Laws administered.

The Commission exercises enforce-
ment and administrative authority
under the Federal Trade Commission
Act (156 U.S.C. 41-58), Clayton Act (156
U.S.C. 12-27), Robinson-Patman Act (15
U.S.C. 13-13b, 2la), Webb-Pomerene
(Export Trade) Act (15 U.S.C. 61-66),
Packers and Stockyards Act (7 U.S.C.
181-229), Wool Products Labeling Act of
1939 (15 U.S.C. 68-68j), Lanham Trade-
Mark Act (15 U.S.C. 1064), Fur Products
Labeling Act (15 U.S.C. 69-69j), Textile
Fiber Products Identification Act (15
U.S.C. 70-70k), Federal Cigarette Label-
ing and Advertising Act (15 U.S.C. 1331-
1340), Fair Packaging and Labeling Act
(15 U.S.C. 1451-1461), Truth in Lending
Act (156 U.S.C. 1601-1667f), Fair Credit
Reporting Act (15 U.S.C. 1681-1681u),
Fair Credit Billing Act (15 U.S.C. 1666-
1666j), Equal Credit Opportunity Act (15
U.S.C. 1691-1691f), Fair Debt Collection
Practices Act (156 U.S.C. 1692-16920),
Electronic Fund Transfer Act (156
U.S.C. 1693-1693r), Hobby Protection
Act (15 U.S.C. 2101-2106), Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act (15 U.S.C.
2301-2312, 45-58), Energy Policy and
Conservation Act (42 U.S.C. 6201-6422,
15 U.S.C. 2008), Hart-Scott-Rodino
Antitrust Improvements Act of 1976 (15
U.S.C. 18a), Petroleum Marketing Prac-
tices Act (156 U.S.C. 2801-2841), Com-
prehensive Smokeless Tobacco Health
Education Act of 1986 (15 U.S.C. 4401-
4408), Telephone Disclosure and Dispute
Resolution Act of 1992 (15 U.S.C. 5701-
5724), Telemarketing and Consumer
Fraud and Abuse Prevention Act (15
U.S.C. 6101-6108), International Anti-
trust Enforcement Assistance Act of
1994 (15 U.S.C. 46, 57b-1, 1311-1312, 6201 &
note, 6202-6212), Credit Repair Organi-
zations Act (156 U.S.C. 1679-1679j), Chil-
dren’s Online Privacy Protection Act
(15 U.S.C. 6501-6506), Identity Theft As-
sumption and Deterrence Act of 1998 (18
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U.S.C. 1028 note), Gramm-Leach-Bliley
Act (156 U.S.C. 6801-6809), and other Fed-
eral statutes.

[656 FR 78408, Dec. 15, 2000]

§0.5 Laws
claims.

authorizing monetary

The Commission is authorized to en-
tertain monetary claims against it
under three statutes. The Federal Tort
Claims Act (28 U.S.C. 2671-2680) pro-
vides that the United States will be lia-
ble for injury or loss of property or per-
sonal injury or death caused by the
negligent or wrongful acts or omissions
of its employees acting within the
scope of their employment or office.
The Military Personnel and Civilian
Employees Claims Act of 1964 (31 U.S.C.
3701, 3721) authorizes the Commission
to compensate employees’ claims for
damage to or loss of personal property
incident to their service. The Equal Ac-
cess to Justice Act (b U.S.C. 504 and 28
U.S.C. 2412) provides that an eligible
prevailing party other than the United
States will be awarded fees and ex-
penses incurred in connection with any
adversary adjudicative and court pro-
ceeding, unless the adjudicative officer
finds that the agency was substantially
justified or that special circumstances
make an award unjust. In addition, eli-
gible parties, including certain small
businesses, will be awarded fees and ex-
penses incurred in defending against an
agency demand that is substantially in
excess of the final decision of the adju-
dicative officer and is unreasonable
when compared with such decision
under the facts and circumstances of
the case, unless the adjudicative officer
finds that the party has committed a
willful violation of law or otherwise
acted in bad faith, or special cir-
cumstances make an award unjust.
Questions may be addressed to the Of-
fice of the General Counsel, (202) 326—
2462.

[63 FR 36340, July 6, 1998]
§0.6 [Reserved]

§0.7 Delegation of functions.

The Commission, under the authority
provided by Reorganization Plan No. 4
of 1961, may delegate, by published
order or rule, certain of its functions to

16 CFR Ch. | (1-1-11 Edition)

a division of the Commission, an indi-
vidual Commissioner, an administra-
tive law judge, or an employee or em-
ployee board, and retains a discre-
tionary right to review such delegated
action upon its own initiative or upon
petition of a party to or an intervenor
in such action.

[656 FR 78408, Dec. 15, 2000]

§0.8 The Chairman.

The Chairman of the Commission is
designated by the President, and, sub-
ject to the general policies of the Com-
mission, is the executive and adminis-
trative head of the agency. He presides
at meetings of and hearings before the
Commission and participates with
other Commissioners in all Commis-
sion decisions. Attached to the Office
of the Chairman, and reporting directly
to him, and through him to the Com-
mission, are the following staff units:

(a) The Office of Public Affairs,
which furnishes information con-
cerning Commission activities to news
media and the public; and

(b) the Office of Congressional Rela-
tions, which coordinates all liaison ac-
tivities with Congress.

[50 FR 53303, Dec. 31, 1985]

§0.9 Organization structure.

The Federal Trade Commission com-
prises the following principal units: Of-
fice of the Executive Director; Office of
the General Counsel; Office of the Sec-
retary; Office of the Inspector General;
Office of the Administrative Law
Judges; Office of International Affairs;
Bureau of Competition; Bureau of Con-
sumer Protection; Bureau of Econom-
ics; and the Regional Offices.

[72 FR 9434, Mar. 2, 2007]

§0.10 Office of the Executive Director.

The Executive Director, under the di-
rection of the Chairman, is the chief
operating official who develops and im-
plements management and administra-
tive policies, programs and directives
for the Commission. The Executive Di-
rector works closely with the Bureaus
on strategic planning and assessing the
management and resource implications
of any proposed action. In addition, the
Executive Director manages the Com-
mission’s facilities and administrative
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services, financial management, infor-
mation technology, and human re-
sources.

[656 FR 78408, Dec. 15, 2000]

§0.11 Office of the General Counsel.

The General Counsel is the Commis-
sion’s chief law officer and adviser, who
renders necessary legal services to the
Commission, represents the Commis-
sion in the Federal and State courts,
advises the Commission and other
agency officials and staff with respect
to questions of law and policy, includ-
ing advice with respect to legislative
matters and ethics, and responds to re-
quests and appeals filed under the
Freedom of Information and Privacy
Acts and to intra- and intergovern-
mental access requests.

[656 FR 78408, Dec. 15, 2000]

§0.12 Office of the Secretary.

The Secretary is responsible for the
minutes of Commission meetings and
is the legal custodian of the Commis-
sion’s seal, property, papers, and
records, including 1legal and public
records. The Secretary, or in the Sec-
retary’s absence an Acting Secretary
designated by the Commission, signs
Commission orders and official cor-
respondence. In addition, the Secretary
is responsible for the publication of all
Commission actions that appear in the
FEDERAL REGISTER and for the publica-
tion of Federal Trade Commission Deci-
sions.

[656 FR 78408, Dec. 15, 2000]

§0.13 Office of the Inspector General.

The Office of Inspector General (OIG)
was established within the Federal
Trade Commission in 1989 as required
by the Inspector General Act Amend-
ments of 1988 (6 U.S.C. app. 3). The OIG
promotes the economy, efficiency and
effectiveness of FTC programs and op-
erations. To this end, the OIG inde-
pendently conducts audits and inves-
tigations to find and prevent fraud,
waste, and abuse within the agency.

[656 FR 78408, Dec. 15, 2000]

§0.16

§0.14 Office of Administrative Law
Judges.

Administrative law judges are offi-
cials to whom the Commission, in ac-
cordance with law, delegates the initial
performance of statutory fact-finding
functions and initial rulings on conclu-
sions of law, to be exercised in con-
formity with Commission decisions and
policy directives and with its Rules of
Practice. The administrative law
judges also serve as presiding officers
assigned to conduct rulemaking pro-
ceedings under section 18(a)(1)(B) of the
Federal Trade Commission Act as
amended and other rulemaking pro-
ceedings as directed. The Chief Admin-
istrative Law Judge also serves as the
Chief Presiding Officer. Administrative
law judges are appointed under the au-
thority and subject to the prior ap-
proval of the Office of Personnel Man-
agement.

[64 FR 19885, May 9, 1989, as amended at 65
FR 78409, Dec. 15, 2000]

§0.15 [Reserved]

§0.16 Bureau of Competition.

The Bureau is responsible for enforc-
ing Federal antitrust and trade regula-
tion laws under section 5 of the Federal
Trade Commission Act, the Clayton
Act, and a number of other special
statutes that the Commission is
charged with enforcing. The Bureau’s
work aims to preserve the free market
system and assure the unfettered oper-
ation of the forces of supply and de-
mand. Its activities seek to ensure
price competition, quality products
and services and efficient operation of
the national economy. The Bureau car-
ries out its responsibilities by inves-
tigating alleged law violations, and
recommending to the Commission such
further action as may be appropriate.
Such action may include injunctive
and other equitable relief in Federal
district court, complaint and litigation
before the agency’s administrative law
judges, formal nonadjudicative settle-
ment of complaints, trade regulation
rules, or reports. The Bureau also con-
ducts compliance investigations and
initiates proceedings for civil penalties
to assure compliance with final Com-
mission orders dealing with competi-
tion and trade restraint matters. The
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Bureau’s activities also include busi-
ness and consumer education and staff
advice on competition laws and compli-
ance, and liaison functions with re-
spect to foreign antitrust and competi-
tion law enforcement agencies and or-
ganizations, including requests for
international enforcement assistance.

[65 FR 78409, Dec. 15, 2000]

§0.17

The Bureau investigates unfair or de-
ceptive acts or practices under section
5 of the Federal Trade Commission Act
as well as potential violations of nu-
merous special statutes which the
Commission is charged with enforcing.
It prosecutes before the agency’s ad-
ministrative law judges alleged viola-
tions of law after issuance of a com-
plaint by the Commission or obtains
through negotiation consented-to or-
ders, which must be accepted and
issued by the Commission. In consulta-
tion with the General Counsel, the Bu-
reau may also seek injunctive or other
equitable relief under section 13(b) of
the Federal Trade Commission Act.
The Bureau participates in trade regu-
lation rulemaking proceedings under
section 18(a)(1)(B) of the Federal Trade
Commission Act and other rulemaking
proceedings under statutory authority.
It investigates compliance with final
orders and trade regulation rules and
seeks civil penalties or consumer re-
dress for their violation, as well as in-
junctive and other equitable relief
under section 13(b) of the Act. In addi-
tion, the Bureau seeks to educate both
consumers and the business commu-
nity about the laws it enforces, and to
assist and cooperate with other state,
local, foreign, and international agen-
cies and organizations in consumer
protection enforcement and regulatory
matters. The Bureau also maintains
the agency’s public reference facilities,
where the public may inspect and copy
a current index of opinions, orders,
statements of policy and interpreta-
tions, staff manuals and instructions
that affect any member of the public,
and other public records of the Com-
mission.

Bureau of Consumer Protection.

[656 FR 78409, Dec. 15, 2000]
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§0.18 Bureau of Economics.

The bureau aids and advises the Com-
mission concerning the economic as-
pects of all of its functions, and is re-
sponsible for the preparation of various
economic reports and surveys. The bu-
reau provides economic and statistical
assistance to the enforcement bureaus
in the investigation and trial of cases.

[41 FR 54483, Dec. 14, 1976. Redesignated at 45
FR 36341, May 29, 1980, and amended at 50 FR
53303, Dec. 31, 1985]

§0.19 The Regional Offices.

(a) These offices are investigatory
arms of the Commission, and have re-
sponsibility for investigational, trial,
compliance, and consumer educational
activities as delegated by the Commis-
sion. They are under the general super-
vision of the Office of the Executive Di-
rector, and clear their activities
through the appropriate operating Bu-
reaus.

(b) The names, geographic areas of
responsibility, and addresses of the re-
spective regional offices are as follows:

(1) Northeast Region (located in New
York City, New York), covering Con-
necticut, Maine, Massachusetts, New
Hampshire, New Jersey, New York,
Rhode Island, Vermont, and Puerto
Rico. Federal Trade Commission, One
Bowling Green, Suite 318, New York,
New York 10004.

(2) Southeast Region (located in At-
lanta, Georgia), covering Alabama,
Florida, Georgia, Mississippi, North
Carolina, South Carolina, and Ten-
nessee. Federal Trade Commission,
Suite 5M35, Midrise Building, 60
Forsyth Street, SW., Atlanta, Georgia
30303.

(3) East Central Region (located in
Cleveland, Ohio), covering Delaware,
District of Columbia, Maryland, Michi-
gan, Ohio, Pennsylvania, Virginia, and
West Virginia. Federal Trade Commis-
sion, Eaton Center, Suite 200, 1111 Su-
perior Avenue, Cleveland, Ohio 44114.

(4) Midwest Region (located in Chi-
cago, Illinois), covering Illinois, Indi-
ana, JIowa, Kansas, Kentucky, Min-
nesota, Missouri, Nebraska, North Da-
kota, South Dakota, and Wisconsin.
Federal Trade Commission, 55 East
Monroe Street, Suite 1860, Chicago, Il-
linois 60603-5701.
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(5) Southwest Region (located in Dal-
las, Texas), covering Arkansas, Lou-
isiana, New Mexico, Oklahoma, and
Texas. Federal Trade Commission, 1999
Bryan Street, Suite 2150, Dallas, Texas
75201.

(6) Northwest Region (located in Se-
attle, Washington), covering Alaska,
Idaho, Montana, Oregon, Washington,
and Wyoming. Federal Trade Commis-
sion, 915 Second Avenue, Suite 2896, Se-
attle, Washington 98174.

(7) Western Region (located in San
Francisco and Los Angeles, California),
covering Arizona, California, Colorado,
Hawaii, Nevada, and Utah.

(i) San Francisco Office: Federal
Trade Commission, 901 Market Street,
Suite 570, San Francisco, California
94103.

(ii) Los Angeles Office: Federal Trade
Commission, 10877 Wilshire Boulevard,
Suite 700, Los Angeles, California 90024.

(c) Each of the regional offices is su-
pervised by a Regional Director, who is
available for conferences with attor-
neys, consumers, and other members of
the public on matters relating to the
Commission’s activities.

[41 FR 54483, Dec. 14, 1976, as amended at 42
FR 27218, May 27, 1977; 43 FR 754, Jan. 4, 1978;
43 FR 6579, Feb. 15, 1978. Redesignated at 45
FR 36341, May 29, 1980, as amended at 50 FR
53303, Dec. 31, 1985; 63 FR 71582, Dec. 29, 1998;
64 FR 71284, Dec. 21, 1999; 656 FR 78409, Dec. 15,
2000]

§0.20 Office of International Affairs.

The Office of International Affairs
(OIA) comprises international anti-
trust, international consumer protec-
tion, and international technical as-
sistance. OIA is responsible for design-
ing and implementing the Commis-
sion’s international program, which
provides support and advice to the Bu-
reaus of Competition and Consumer
Protection with regard to the inter-
national aspects of investigation and
prosecution of unlawful conduct. OIA
builds cooperative relationships be-
tween the Commission and foreign au-
thorities; works closely with Bureau
personnel to recommend agency prior-
ities and policies and works, through
bilateral relationships and multilateral
organizations, to promote those poli-
cies internationally; and implements
Commission policy and participation in

11
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the competition and consumer protec-
tion aspects of trade fora and negotia-
tions, such as the U.S. inter-agency
delegations negotiating bilateral and
multilateral free trade agreements.
OIA works with authorized funding
sources to develop and implement com-
petition and consumer protection tech-
nical assistance programs.

[72 FR 9434, Mar. 2, 2007]
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1.71 Administration.

1.72 Examination, counseling and staff ad-
vice.
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1.97 Amount of penalty.

Subpart L—Civil Penalty Adjustments Under
the Federal Civil Penalties Inflation Ad-
justment Act of 1990, as Amended by
the Debt Collection Improvement Act
of 1996

1.98 Adjustment of civil monetary penalty
amounts.

Subpart M—Submissions Under the Small
Business Regulatory Enforcement Fair-
ness Act

1.99 Submission of rules, guides, interpreta-
tions, and policy statements to Congress
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Subpart N—Administrative Wage
Garnishment
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AUTHORITY: Sec. 6, 38 Stat. 721 (156 U.S.C.
46), unless otherwise noted.

SOURCE: 32 FR 8444, June 13, 1967, unless
otherwise noted.

Subpart A—Industry Guidance
ADVISORY OPINIONS

§1.1 Policy.

(a) Any person, partnership, or cor-
poration may request advice from the
Commission with respect to a course of
action which the requesting party pro-
poses to pursue. The Commission will
consider such requests for advice and
inform the requesting party of the
Commission’s views, where practicable,
under the following circumstances.

(1) The matter involves a substantial
or novel question of fact or law and
there is no clear Commission or court
precedent; or

(2) The subject matter of the request
and consequent publication of Commis-
sion advice is of significant public in-
terest.

(b) The Commission has authorized
its staff to consider all requests for ad-
vice and to render advice, where prac-
ticable, in those circumstances in
which a Commission opinion would not
be warranted. Hypothetical questions
will not be answered, and a request for
advice will ordinarily be considered in-
appropriate where:
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(1) The same or substantially the
same course of action is under inves-
tigation or is or has been the subject of
a current proceeding involving the
Commission or another governmental
agency, or

(2) An informed opinion cannot be
made or could be made only after ex-
tensive investigation, clinical study,
testing, or collateral inquiry.

[44 FR 21624, Apr. 11, 1979; 44 FR 23515, Apr.
20, 1979, as amended at 54 FR 14072, Apr. 7,
1989]

§1.2 Procedure.

(a) Application. The request for ad-
vice or interpretation should be sub-
mitted in writing (one original and two
copies) to the Secretary of the Com-
mission and should: (1) State clearly
the question(s) that the applicant wish-
es resolved; (2) cite the provision of law
under which the question arises; and (3)
state all facts which the applicant be-
lieves to be material. In addition, the
identity of the companies and other
persons involved should be disclosed.
Letters relating to unnamed companies
or persons may not be answered. Sub-
mittal of additional facts may be re-
quested prior to the rendering of any
advice.

(b) Compliance matters. If the re-
quest is for advice as to whether the
proposed course of action may violate
an outstanding order to cease and de-
sist issued by the Commission, such re-
quest will be considered as provided for
in §2.41 of this chapter.

[44 FR 21624, Apr. 11, 1979, as amended at 44
FR 40638, July 12, 1979]

§1.3 Advice.

(a) On the basis of the materials sub-
mitted, as well as any other informa-
tion available, and if practicable, the
Commission or its staff will inform the
requesting party of its views.

(b) Any advice given by the Commis-
sion is without prejudice to the right of
the Commission to reconsider the ques-
tions involved and, where the public in-
terest requires, to rescind or revoke
the action. Notice of such rescission or
revocation will be given to the request-
ing party so that he may discontinue
the course of action taken pursuant to
the Commission’s advice. The Commis-
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sion will not proceed against the re-
questing party with respect to any ac-
tion taken in good faith reliance upon
the Commission’s advice under this
section, where all the relevant facts
were fully, completely, and accurately
presented to the Commission and
where such action was promptly dis-
continued upon notification of rescis-
sion or revocation of the Commission’s
approval.

(c) Advice rendered by the staff is
without prejudice to the right of the
Commission later to rescind the advice
and, where appropriate, to commence
an enforcement proceeding.

[44 FR 21624, Apr. 11, 1979]

§1.4 Public disclosure.

Written advice rendered pursuant to
this section and requests therefor, in-
cluding names and details, will be
placed in the Commission’s public
record immediately after the request-
ing party has received the advice, sub-
ject to any limitations on public dis-
closure arising from statutory restric-
tions, the Commission’s rules, and the
public interest. A request for confiden-
tial treatment of information sub-
mitted in connection with the ques-
tions should be made separately.

[44 FR 21624, Apr. 11, 1979]
INDUSTRY GUIDES

§1.5 Purpose.

Industry guides are administrative
interpretations of laws administered by
the Commission for the guidance of the
public in conducting its affairs in con-
formity with legal requirements. They
provide the basis for voluntary and si-
multaneous abandonment of unlawful
practices by members of industry. Fail-
ure to comply with the guides may re-
sult in corrective action by the Com-
mission under applicable statutory pro-
visions. Guides may relate to a prac-
tice common to many industries or to
specific practices of a particular indus-
try.
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§1.6 How promulgated.

Industry guides?! are promulgated by
the Commission on its own initiative
or pursuant to petition filed with the
Secretary or upon informal application
therefor, by any interested person or
group, when it appears to the Commis-
sion that guidance as to the legal re-
quirements applicable to particular
practices would be beneficial in the
public interest and would serve to
bring about more widespread and equi-
table observance of laws administered
by the Commission. In connection with
the promulgation of industry guides,
the Commission at any time may con-
duct such investigations, make such
studies, and hold such conferences or
hearings as it may deem appropriate.
All or any part of any such investiga-
tion, study, conference, or hearing may
be conducted under the provisions of
subpart A of part 2 of this chapter.

Subpart B—Rules and Rulemaking
Under Section 18(a)(1)(B) of
the FTC Act

AUTHORITY: 15 U.S.C. 46; 15 U.S.C. 57a; 5
U.S.C. 552; sec. 212(a), Pub. L. 104-121, 110
Stat. 857 (5 U.S.C. 601 note).

§1.7 Scope of rules in this subpart.

The rules in this subpart apply to and
govern proceedings for the promulga-
tion of rules as provided in section
18(a)(1)(B) of the Federal Trade Com-
mission Act. Such rules shall be known
as trade regulation rules. All other
rulemaking proceedings shall be gov-
erned by the rules in subpart C, except
as otherwise required by law or as oth-
erwise specified in this chapter.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.8 Nature, authority and use of
trade regulation rules.

(a) For the purpose of carrying out
the provisions of the Federal Trade
Commission Act, the Commission is
empowered to promulgate trade regula-
tion rules which define with specificity
acts or practices which are unfair or

1In the past, certain of these have been
promulgated and referred to as trade prac-
tice rules.
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deceptive acts or practices in or affect-
ing commerce. Such rules may include
requirements prescribed for the pur-
pose of preventing such acts or prac-
tices. A violation of a rule shall con-
stitute an unfair or deceptive act or
practice in violation of section 5(a)(1)
of that Act, unless the Commission
otherwise expressly provides in its
rule. However, the respondent in an ad-
judicative proceeding may show that
his conduct does not violate the rule or
assert any other defense to which he is
legally entitled.

(b) The Commission at any time may
conduct such investigations, make
such studies and hold such conferences
as it may deem necessary. All or any
part of any such investigation may be
conducted under the provisions of sub-
part A of part 2 of this chapter.

[46 FR 26288, May 12, 1981]

§1.9 Petitions to commence trade reg-
ulation rule proceedings.

Trade regulation rule proceedings
may be commenced by the Commission
upon its own initiative or pursuant to
written petition filed with the Sec-
retary by any interested person stating
reasonable grounds therefor. If the
Commission determines to commence a
trade regulation rule proceeding pursu-
ant to the petition, the petitioner shall
be mailed a copy of the public notices
issued under §§1.10, 1.11 and 1.12. Any
person whose petition is not deemed by
the Commission sufficient to warrant
commencement of a rulemaking pro-
ceeding shall be notified of that deter-
mination and may be given an oppor-
tunity to submit additional data.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.10 Advance notice of proposed rule-
making.

(a) Prior to the commencement of
any trade regulation rule proceeding,
the Commission shall publish in the
FEDERAL REGISTER an advance notice
of such proposed proceeding.

(b) The advance notice shall:

(1) Contain a brief description of the
area of inquiry under consideration,
the objectives which the Commission
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seeks to achieve, and possible regu-
latory alternatives under consideration
by the Commission; and

(2) Invite the response of interested
persons with respect to such proposed
rulemaking, including any suggestions
or alternative methods for achieving
such objectives.

(c) The advance notice shall be sub-
mitted to the Committee on Com-
merce, Science, and Transportation of
the Senate and to the Committee on
Interstate and Foreign Commerce of
the House of Representatives.

(d) The Commission may, in addition
to publication of the advance notice,
use such additional mechanisms as it
considers useful to obtain suggestions
regarding the content of the area of in-
quiry before publication of an initial
notice of proposed rulemaking pursu-
ant to §1.11.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.11 Commencement of a rulemaking
proceeding.

(a) Initial notice. A trade regulation
rule proceeding shall commence with
an initial notice of proposed rule-
making. Such notice shall be published
in the FEDERAL REGISTER not sooner
than 30 days after it has been sub-
mitted to the Committee on Com-
merce, Science, and Transportation of
the Senate and to the Committee on
Interstate and Foreign Commerce of
the House of Representatives. The ini-
tial notice shall include:

(1) The text of the proposed rule in-
cluding any alternatives which the
Commission proposes to promulgate;

(2) Reference to the legal authority
under which the rule is proposed;

(3) A statement describing with par-
ticularity the reason for the proposed
rule;

(4) An invitation to all interested
persons to propose issues which meet
the criteria of §1.13(d)(1)(i) for consid-
eration in accordance with §1.13 (d)(5)
and (d)(6);

(5) An invitation to all interested
persons to comment on the proposed
rule; and

(6) A statement of the manner in
which the public may obtain copies of
the preliminary regulatory analysis.
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(b) Preliminary regulatory analysis. Ex-
cept as otherwise provided by statute,
the Commission shall, when com-
mencing a rulemaking proceeding,
issue a preliminary regulatory analysis
which shall contain:

(1) A concise statement of the need
for, and the objectives of, the proposed
rule;

(2) A description of any reasonable
alternatives to the proposed rule which
may accomplish the stated objective of
the rule in a manner consistent with
applicable law;

(3) For the proposed rule, and for
each of the alternatives described in
the analysis, a preliminary analysis of
the projected benefits and any adverse
economic effects and any other effects,
and of the effectiveness of the proposed
rule and each alternative in meeting
the stated objectives of the proposed
rule; and

(4) The information required by the
Regulatory Flexibility Act, 5 U.S.C.
601-612, and the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, if applicable.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985; 63 FR 36340, July 6,
1998]

§1.12

A final notice of proposed rule-
making shall be published in the FED-
ERAL REGISTER and, to the extent prac-
ticable, otherwise made available to in-
terested persons. The final notice shall
include:

(a) Designated issues, unless there
are none, which are to be considered in
accordance with §1.13 (d)(5) and (d)(6);

(b) The time and place of an informal
hearing;

(c) Instructions to interested persons
seeking to make oral presentations;

(d) A requirement that interested
persons who desire to avail themselves
of the procedures of §1.13 (d)(b) and
(d)(6) with respect to any issue des-
ignated in paragraph (a) of this section
must identify their interests with re-
spect to those issues in such manner as
may be established by the presiding of-
ficer; and

(e) an incorporation by reference of
the contents of the initial notice.

[40 FR 33966, Aug. 13, 1975, as amended at 50
FR 53303, Dec. 31, 1985]

Final notice.
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§1.13 Rulemaking proceeding.

(a) Written comments. After com-
mencement of a trade regulation rule
proceeding, the Commission shall ac-
cept written submissions of data,
views, and arguments on all issues of
fact, law, and policy. The initial notice
shall specify the deadline for filing
written comments under this sub-
section.

(b) Comments proposing issues subject
to the procedures of §1.13 (d)(5) and
(d)(6). Interested persons may propose
issues for consideration in accordance
with §1.13 (d)(6) and (d)(6) until thirty
(30) days after the close of the written
comment period or such other period as
the Commission may establish in the
initial notice.

(c) Presiding officer—(1) Assignment.
Upon commencement of a proposed
trade regulation rule proceeding, a pre-
siding officer shall be appointed by the
Chief Presiding Officer or, when the
Commission or one or more of its mem-
bers serves as presiding officer, by the
Commission.

(2) Powers of the presiding officer. The
presiding officer shall be responsible
for the orderly conduct of the rule-
making proceeding and the mainte-
nance of the rulemaking and public
records until the close of the
postrecord comment period. He shall
have all powers necessary to that end
including the following:

(i) To publish a final notice in ac-
cordance with §1.12 or issue any other
public notice that may be necessary for
the orderly conduct of the rulemaking
proceeding;

(ii) To designate or modify, issues for
consideration in accordance with §1.13
()(5) and (d)(6);

(iii) To set the time and place of the
informal hearing and to change any
time periods prescribed in this subpart;

(iv) To prescribe rules or issue rul-
ings to avoid unnecessary costs or
delay. Such rules or rulings may in-
clude, but are not limited to, the impo-
sition of reasonable time limits on
each person’s oral presentation; and re-
quirements that any examination; in-
cluding cross-examination, which a
person may be entitled to conduct or
have conducted be conducted by the
presiding officer on behalf of that per-
son in such a manner as the presiding
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officer determines to be appropriate
and to be required for a full and true
disclosure with respect to any issue
designated for consideration in accord-
ance with §1.13 (d)(5) and (d)(6);

(v) To make rules and rulings lim-
iting the representation of interested
persons for the purpose of examination,
including cross-examination, and gov-
erning the manner in which such exam-
ination is limited, including the selec-
tion of a representative from among a
group of persons with the same or simi-
lar interests;

(vi) To require that oral presen-
tations at the informal hearing or re-
sponses to written questions be under
oath;

(vii) To require that oral presen-
tations at the informal hearing be sub-
mitted in writing in advance of presen-
tation;

(viii) To certify questions to the
Commission for its determination; and

(ix) To rule upon all motions or peti-
tions of interested persons, which mo-
tions or petitions must be filed with
the presiding officer until the close of
the postrecord comment period.

(3) Review of rulings by the presiding
officer—(i) Review after certification by
the presiding officer. Except as other-
wise provided in paragraph (c)(3)(ii) of
this section, applications for review of
a ruling will not be entertained by the
Commission prior to its review of the
record pursuant to §1.14, unless the
presiding officer certifies in writing to
the Commission that a ruling involves
a controlling question of law or policy
as to which there is substantial ground
for difference of opinion and that an
immediate review of the ruling may
materially advance the ultimate termi-
nation of the proceeding or subsequent
review will be an inadequate remedy.
Within five (5) days after a ruling by
the presiding officer, any interested
person may petition the presiding offi-
cer for certification of that ruling to
the Commission. Certification of a rul-
ing shall not stay the rulemaking pro-
ceeding unless the presiding officer or
the Commission shall so order. Submis-
sions to the Commission not to exceed
fifteen (15) pages may be made within
ten (10) days of the presiding officer’s
certification. All such filings shall be a
part of the rulemaking record. The
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Commission may thereupon, in its dis-
cretion, permit the appeal. Commission
review, if permitted, will be based on
the application for review and any ad-
ditional submissions, without oral ar-
gument or further briefs, unless other-
wise ordered by the Commission.

(i1) Review without certification by the
presiding officer. Within ten (10) days
after publication of the final notice,
any interested person may petition the
Commission for addition, modification
or deletion of a designated issue, ac-
companied by a filing not to exceed fif-
teen (15) pages. Additional submissions
on the issue by other interested per-
sons, not to exceed fifteen (15) pages,
may be made within twenty (20) days of
the publication of the final notice. The
Commission may thereupon, in its dis-
cretion, permit the appeal. Commission
review, if permitted, will be based on
the petition and any additional submis-
sions, without oral argument or fur-
ther briefs, unless otherwise ordered by
the Commission. A petition hereunder
shall not stay the rulemaking pro-
ceeding unless the presiding officer or
the Commission shall so order. All pe-
titions filed under this paragraph shall
be a part of the rulemaking record. No-
tice of the filing of any such petition
may be obtained from the Office of the
Secretary of the Commission. In the
event any designated issue is added or
substantially modified by the Commis-
sion, interested persons shall be given
a further opportunity to identify their
interests with respect to those issues.

(4) Substitution of presiding officer. In
the event of the substitution of a new
presiding officer for the one originally
appointed, any motion predicated upon
such substitution shall be made within
five (5) days thereafter.

(6) Organization. In the performance
of their rulemaking functions, pre-
siding officers shall be responsible to
the chief presiding officer who shall
not be responsible to any other officer
or employee of the Commission.

(6) Ex parte communications. Except as
required for the disposition of exr parte
matters as authorized by law, no pre-
siding officer shall consult any person
or party with respect to any fact in
issue unless such officer gives notice
and opportunity for all parties to par-
ticipate.
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(d) Informal hearings. An informal
hearing with the opportunity for oral
presentations on all issues shall be con-
ducted by the presiding officer. In addi-
tion, if an issue is designated pursuant
to these rules for consideration in ac-
cordance with §1.13(d) (b) and (6), the
informal hearing on such issues shall
be conducted in accordance with those
paragraphs. For all other issues the
presiding officer may in his discretion
employ, in whole or in part, the proce-
dures of those paragraphs.

(1) Nature of issues for consideration in
accordance with §1.13 (A)(H) and (d)(6)—
(i) Issues that must be considered in ac-
cordance with §1.13(d)(5) and (d)(6). The
only issues that must be designated for
consideration in accordance with para-
graphs (d)(6) and (d)(6) of this section
are disputed issues of fact that are de-
termined by the Commission or the
presiding officer to be material and
necessary to resolve.

(ii) Issues that may be considered in ac-
cordance with §1.13(d)(5) and (d)((6). The
Commission and the presiding officer
retain the power to designate any
other issues for consideration in ac-
cordance with paragraphs (d)(b) and
(d)(6) of this section.

(2) Addition or modification of issues for
consideration n accordance with
$1.13(d)(5) and (d)(6). The presiding offi-
cer may at any time on his own motion
or pursuant to a written petition by in-
terested persons, add or modify any
issues designated pursuant to §1.12(a).
No such petition shall be considered
unless good cause is shown why any
such proposed issue was not proposed
pursuant to §1.13(b).

(3) Identification of interests. Not later
than twenty (20) days after publication
of the final notice each interested per-
son who desires to avail himself of the
procedures of paragraphs (d)(6) and
(d)(6) of this section shall notify the
presiding officer in writing of his par-
ticular interest with respect to each
issue designated for consideration in
accordance with those subsections. In
the event that new issues are des-
ignated, each interested person shall
promptly notify the presiding officer of
his particular interest with respect to
each such issue.
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(4) Examination and cross-examination
by the presiding officer. The presiding of-
ficer may conduct any examination, in-
cluding cross-examination, to which a
person may be entitled. For that pur-
pose he may require submission of
written requests for presentation of
questions to any person making oral
presentations and shall determine
whether to ask such questions or any
other questions. All requests for pres-
entation of questions shall be placed in
the rulemaking record.

(6)  Examination, cross-examination,
and the presentation of rebuttal submis-
sions by interested persons—(i) In gen-
eral. The presiding officer shall conduct
or allow to be conducted examination,
including cross-examination of oral
presentations and the presentation of
rebuttal submissions relevant to the
issues designated for consideration in
accordance with paragraphs (d)(6) and
(d)(6) of this section. Examination, in-
cluding, cross-examination, and the
presentation of rebuttal submissions,
shall be allowed to the extent to which
it is appropriate and is required for a
full and true disclosure with respect to
those issues. Requests for an oppor-
tunity to examine, including cross-ex-
amine, or to present rebuttal submis-
sions, shall be accompanied by a spe-
cific justification therefor. In deter-
mining whether or not to grant such
requests, the presence of the following
circumstances indicate that such re-
quests should be granted:

(A) An issue for examination includ-
ing cross-examination, or the presen-
tation of rebuttal submissions, is an
issue of specific in contrast to legisla-
tive fact.

(B) A full and true disclosure with re-
spect to the issue can only be achieved
through examination including cross-
examination rather than through re-
buttal submissions or the presentation
of additional oral submissions.

(C) Circumstantial guarantees of the
trustworthiness of a presentation do
not exist.

(D) The particular presentation is re-
quired for the resolution of a des-
ignated issue.

(i1) Selection of representatives for
cross-examination. After consideration
of the information supplied in response
to the final notice, the presiding officer
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shall identify groups of persons with
the same or similar interests in the
proceeding. Any such group may be re-
quired to select a single representative
for the purpose of examination, includ-
ing cross-examination. If a group is un-
able to select a representative then the
presiding officer may select a rep-
resentative of each such group.

(iii) Inability to select representative for
examination, including cross-examination.
No person shall be denied the oppor-
tunity to conduct or have conducted,
examination, including cross-examina-
tion, under paragraph (d)(6)(i) of this
section if he is a member of a group as
described in paragraph (d)(5)(ii) of this
section and is unable to agree upon
group representation with other group
members after a good faith effort to do
so and seeks to present substantial and
relevant issues which will not be ade-
quately presented by the group rep-
resentative. In that event he shall be
allowed to conduct or have conducted
any examination, including cross-ex-
amination, to which he is entitled on
issues designated for consideration in
accordance with paragraphs (d)(6) and
(d)(6) of this section and which affect
his particular interest.

(6) Requests to compel the attendance of
persons or the production of documents or
to obtain responses to written questions.
During the course of the rulemaking
proceeding, the presiding officer shall
entertain requests from the Commis-
sion’s staff or any interested person to
compel the attendance of persons or
the production of documents or to ob-
tain responses to written questions.
Requests to compel the attendance of
persons or the production of documents
or to obtain responses to written ques-
tions shall contain a statement show-
ing the general relevancy of the mate-
rial, information or presentation, and
the reasonableness of the scope of the
request, together with a showing that
such material, information or presen-
tation is not available by voluntary
methods and cannot be obtained
through examination, including cross-
examination, of oral presentations or
the presentation of rebuttal submis-
sions, and is appropriate and required
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for a full and true disclosure with re-
spect to the issues designated for con-
sideration in accordance with para-
graphs (d)(5) and (d)(6) of this section.
If the presiding officer determines that
a request should be granted, he shall
transmit his determination to the
Commission which shall determine
whether to issue a civil investigative
demand under §2.7(b). Information re-
ceived in response to such a demand
may be disclosed in the rulemaking
proceeding subject to an in camera
order under §1.18(b).

(e) Written transcript. A verbatim
transcript shall be made of the infor-
mal hearing which transcript shall be
placed in the rulemaking record.

(f) Staff recommendations. The staff
shall make recommendations to the
Commission in a report on the rule-
making record. Such report shall con-
tain its analysis of the record and its
recommendations as to the form of the
final rule.

(g) Recommended decision. After publi-
cation of the staff report, the presiding
officer shall make a recommended deci-
sion based upon his or her findings and
conclusions as to all relevant and ma-
terial evidence, and taking into ac-
count the staff report. The rec-
ommended decision shall be made by
the presiding officer who presided over
the rulemaking proceeding except that
such recommended decision may be
made by another officer if the officer
who presided over the proceeding is no
longer available to the Commission.

(h) Postrecord comment. The staff re-
port and the presiding officer’s rec-
ommended decision shall be the subject
of public comment for a period to be
prescribed by the presiding officer at
the time the recommended decision is
placed in the rulemaking record. The
comment period shall be no less than
sixty (60) days. The comments shall be
confined to information already in the
record and may include requests for re-
view by the Commission of determina-
tions made by the presiding officer.

(i) Commission review of the rulemaking
record. The Commission shall review
the rulemaking record to determine
what form of rule, if any, it should pro-
mulgate. During this review process,
the Commission may allow persons
who have previously participated in
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the proceeding to make oral presen-
tations to the Commission, unless it
determines with respect to that pro-
ceeding that such presentations would
not significantly assist it in its delib-
erations. Presentations shall be con-
fined to information already in the
rulemaking record. Requests to partici-
pate in an oral presentation must be
received by the Commission no later
than the close of the comment period
under §1.13(h). The identity of the par-
ticipants and the format of such pres-
entations will be announced in advance
by the Office of Public Information in
the Commisison’s Weekly Calendar and
Notice of “Sunshine” Meetings and in ac-
cordance with the applicable provisions
of 5 U.S.C. 552(b) and §4.15 of the Com-
mission’s Rules of Practice. Such pres-
entations will be transcribed verbatim
or summarized at the discretion of the
Commission and a copy of the tran-
script or summary and copies of any
written communications and sum-
maries of any oral communications re-
lating to such presentations shall be
placed on the rulemaking record.

[40 FR 33966, Aug. 13, 1975, as amended at 43
FR 39084, Sept. 1, 1978; 45 36341, May 29, 1980;
45 FR 78628, Nov. 26, 1980; 46 FR 14888, Mar. 3,
1981; 46 FR 26288, May 12, 1981; 50 FR 53303,
Dec. 31, 1985; 54 FR 19886, May 9, 1989]

§1.14 Promulgation.

(a) The Commission, after review of
the rulemaking record, may issue,
modify, or decline to issue any rule.
Where it believes that it should have
further information or additional views
of interested persons, it may withhold
final action pending the receipt of such
additional information or views. If it
determines not to issue a rule, it may
adopt and publish an explanation for
not doing so.

(1) Statement of Basis and Purpose. If
the Commission determines to promul-
gate a rule, it shall adopt a Statement
of Basis and Purpose to accompany the
rule which shall include:

(i) A statement as to the prevalence
of the acts or practices treated by the
rule;

(ii) A statement as to the manner
and context in which such acts or prac-
tices are unfair or deceptive;

(iii) A statement as to the economic
effect of the rule, taking into account
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the effect on small businesses and con-
sumers;

(iv) a statement as to the effect of
the rule on state and local laws; and

(v) A statement of the manner in
which the public may obtain copies of
the final regulatory analysis.

(2) Final regulatory analysis. Except as
otherwise provided by statute, if the
Commission determines to promulgate
a final rule, it shall issue a final regu-
latory analysis relating to the final
rule. Each final regulatory analysis
shall contain:

(i) A concise statement of the need
for, and the objectives of, the final
rule;

(ii) A description of any alternatives
to the final rule which were considered
by the Commission;

(iii) An analysis of the projected ben-
efits and any adverse economic effects
and any other effects of the final rule;

(iv) An explanation of the reasons for
the determination of the Commission
that the final rule will attain its objec-
tives in a manner consistent with ap-
plicable law and the reasons the par-
ticular alternative was chosen;

(v) A summary of any significant
issues raised by the comments sub-
mitted during the public comment pe-
riod in response to the preliminary reg-
ulatory analysis, and a summary of the
assessment by the Commission of such
issues; and

(vi) The information required by the
Regulatory Flexibility Act, 5 U.S.C.
601-612, and the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, if applicable.

(3) Small entity compliance guide. For
each rule for which the Commission
must prepare a final regulatory flexi-
bility analysis, the Commission will
publish one or more guides to assist
small entities in complying with the
rule. Such guides will be designated as
“small entity compliance guides.”

(b) In the event the Commission de-
termines, upon its review of the rule-
making record, to propose a revised
rule for further proceedings in accord-
ance with this subpart, such pro-
ceedings, including the opportunity of
interested persons to avail themselves
of the procedures of §1.13 (d)(6) and
(d)(6), shall be limited to those por-
tions of the revised rule, the subjects
and issues of which were not substan-
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tially the subject of comment in re-
sponse to a previous notice of proposed
rulemaking.

(c) The final rule and Statement of
Basis and Purpose shall be published in
the FEDERAL REGISTER. A rule issued
under this subpart shall be deemed pro-
mulgated at 3 p.m. BEastern Standard
Time on the fourth day after the date
on which the final rule and Statement
of Basis and Purpose are published in
the FEDERAL REGISTER. In the event
such day is a Saturday, Sunday or na-
tional holiday, then the rule is deemed
promulgated at 3 p.m. Eastern Stand-
ard Time on the following business
day.

[40 FR 33966, Aug. 13, 1975, as amended at 46
FR 26289, May 12, 1981; 50 FR 53304, Dec. 31,
1985; 63 FR 36340, July 6, 1998]

§1.15 Amendment or repeal of a rule.

(a) Substantive amendment or repeal of
a rule. The procedures for substantive
amendment to or repeal of a rule are
the same as for the issuance thereof.

(b) Nonsubstantive amendment of a
rule. The Commission may make a non-
substantive amendment to a rule by
announcing the amendment in the FED-
ERAL REGISTER.

[46 FR 26289, May 12, 1981]

§1.16 Petition for exemption from
trade regulation rule.

Any person to whom a rule would
otherwise apply may petition the Com-
mission for an exemption from such
rule. The procedures for determining
such a petition shall be those of sub-
part C of these rules.

[40 FR 33966, Aug. 13, 1975]
§1.17 [Reserved]

§1.18 Rulemaking record.

(a) Definition. For purposes of these
rules the term rulemaking record in-
cludes the rule, its Statement of Basis
and Purpose, the verbatim transcripts
of the informal hearing, written sub-
missions, the recommended decision of
the presiding officer, and the staff rec-
ommendations as well as any public
comment thereon, verbatim transcripts
or summaries of oral presentations to
the Commission any communications
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placed on the rulemaking record pursu-
ant to §1.18c and any other information
which the Commission considers rel-
evant to the rule.

(b) Public availability. The rulemaking
record shall be publicly available ex-
cept when the presiding officer, for
good cause shown, determines that it is
in the public interest to allow any sub-
mission to be received in camera sub-
ject to the provisions of §4.11 of this
chapter.

(c) Communications to Commissioners
and Commissioners’ personal staffs—(1)
Communications by outside parties. Ex-
cept as otherwise provided in this sub-
part or by the Commission, after the
Commission votes to issue an initial
notice of proposed rulemaking, com-
ment on the proposed rule should be di-
rected to the presiding officer pursuant
to §1.13. Communications with respect
to the merits of that proceeding from
any outside party to any Commissioner
or Commissioner advisor shall be sub-
ject to the following treatment:

(i) Written communications. Written
communications, including written
communications from members of Con-
gress, received within the period for ac-
ceptance of initial written comments
shall be forwarded promptly to the pre-
siding officer for placement on the
rulemaking record. Written commu-
nications received after the time pe-
riod for acceptance of initial written
comments but prior to any other dead-
line for the acceptance of written sub-
missions will be forwarded promptly to
the presiding officer, who will deter-
mine whether such communications
comply with the applicable require-
ments for written submissions at that
stage of the proceeding. Communica-
tions that comply with such require-
ments will be promptly placed on the
rulemaking record. Noncomplying
communications and all communica-
tions received after the time periods
for acceptance of written submissions
will be placed promptly on the public
record.

(ii) Oral communications. Oral commu-
nications are permitted only when ad-
vance notice of such oral communica-
tions is published by the Commission’s
Office of Public Information in its
Weekly Calendar and Notice of “Sun-
shine” Meetings and when such oral
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communications are transcribed ver-
batim or summarized at the discretion
of the Commissioner or Commissioner
advisor to whom such oral communica-
tions are made and are promptly placed
on the rulemaking record together
with any written communications and
summaries of any oral communications
relating to such oral communications.
Transcripts or summaries of oral com-
munications which occur after the
time period for acceptance of initial
written comments but prior to any
other deadline for the acceptance of
written submissions will be forwarded
promptly to the presiding officer to-
gether with any written communica-
tions and summaries of any oral com-
munications relating to such oral com-
munications. The presiding officer will
determine whether such oral commu-
nications comply with the applicable
requirements for written submissions
at that stage of the proceeding. Tran-
scripts or summaries of oral commu-
nications that comply with such re-
quirements will be promptly placed on
the rulemaking record together with
any written communications and sum-
maries of any oral communications re-
lating to such oral communications.
Transcripts or summaries of noncom-
plying oral communications will be
promptly placed on the public record
together with any written communica-
tions and summaries of any oral com-
munications relating to such oral com-
munications. No oral communications
are permitted subsequent to the close
of the postrecord comment period, ex-
cept as provided in §1.13(1). If an oral
communication does otherwise occur,
the Commissioner or Commissioner ad-
visor will promptly place on the public
record either a transcript of the com-
munication or a memorandum setting
forth the contents of the communica-
tion and the circumstances thereof;
such transcript or memorandum will
not be part of the rulemaking record.
(iii) Congressional communications.
The provisions of paragraph (c)(1)(ii) of
this section do not apply to commu-
nications from members of Congress.
Memoranda prepared by the Commis-
sioner or Commissioner advisor setting
forth the contents of any oral congres-
sional communications will be placed
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on the public record. If the communica-
tion occurs within the initial comment
period and is transcribed verbatim or
summarized, the transcript or sum-
mary will be promptly placed on the
rulemaking record. A transcript or
summary of any oral communication
which occurs after the time period for
acceptance of initial written comments
but prior to any other deadline for the
acceptance of written submissions will
be forwarded promptly to the presiding
officer, who will determine whether
such oral communication complies
with the applicable requirements for
written submissions at that stage of
the proceeding. Transcripts or sum-
maries of oral communications that
comply with such requirements will be
promptly placed on the rulemaking
record. Transcripts or summaries of
noncomplying oral communications
will be placed promptly on the public
record.

(2) Communications by certain officers,
employees, and agents of the Commission.
Any officer, employee, or agent of the
Commission with investigative or
other responsibility relating to any
rulemaking proceeding within any op-
erating bureau of the Commission is
prohibited from communicating or
causing to be communicated to any
Commissioner or to the personal staff
of any Commissioner any fact which is
relevant to the merits of such pro-
ceeding and which is not on the rule-
making record of such proceeding, un-
less such communication is made
available to the public and is included
in the rulemaking record. The provi-
sions of this subsection shall not apply
to any communication to the extent
such communication is required for the
disposition of exr parte matters as au-
thorized by law.

(Sec. 6(g), 38 Stat. 721 (15 U.S.C. 46), 80 Stat.
383, as amended (5 U.S.C. 552))

[42 FR 43974, Sept. 1, 1977, as amended at 42
FR 60563, Nov. 28, 1977; 44 FR 16368, Mar. 19,
1979; 44 FR 21005, Apr. 9, 1979; 45 FR 178628,
Nov. 26, 1980; 50 FR 53304, Dec. 31, 1985]

§1.19 Modification of a rule by the
Commission at the time of judicial
review.

In the event that a reviewing court
determines under section 18(e)(2) of the

Federal Trade Commission Act, to
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allow further submissions and presen-
tations on the rule, the Commission
may modify or set aside its rule or
make a new rule by reason of the addi-
tional submissions and presentations.
Such modified or new rule shall then be
filed with the court together with an
appropriate Statement of Basis and
Purpose and the return of such submis-
sions and presentations.

[40 FR 33966, Aug. 13, 1975, as amended at 50
FR 53304, Dec. 31, 1985]

§1.20 Alternative procedures.

If the Commission determines at the
commencement of a rulemaking pro-
ceeding to employ procedures other
than those established in the remain-
der of this subpart, it may do so by an-
nouncing those procedures in the FED-
ERAL REGISTER notice commencing the
rulemaking proceeding.

[43 FR 35683, Aug. 11, 1978]

Subpart C—Rules Promulgated
Under Authority Other Than
iect:tion 18(a)(1)(B) of the FTC
c

AUTHORITY: 15 U.S.C. 46; 5 U.S.C. 552; Sec.
212(a), Pub. L. 104-121, 110 Stat. 857 (6 U.S.C.
601 note).

§1.21 Scope of the rules in this sub-
part.

This subpart sets forth procedures for
the promulgation of rules under au-
thority other than section 18(a)(1)(B) of
the FTC Act except as otherwise re-
quired by law or otherwise specified in
the rules of this chapter. This subpart
does not apply to the promulgation of
industry guides, general statements of
policy, rules of agency organization,
procedure, or practice, or rules gov-
erned by subpart B of this part.

[50 FR 53304, Dec. 31, 1985]

§1.22 Rulemaking.

(a) Nature and authority. For the pur-
pose of carrying out the provisions of
the statutes administered by it, the
Commission is empowered to promul-
gate rules and regulations applicable to
unlawful trade practices. Such rules
and regulations express the experience
and judgment of the Commission, based
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on facts of which it has knowledge de-
rived from studies, reports, investiga-
tions, hearings, and other proceedings,
or within official notice, concerning
the substantive requirements of the
statutes which it administers.

(b) Scope. Rules may cover all appli-
cations of a particular statutory provi-
sion and may be nationwide in effect,
or they may be limited to particular
areas or industries or to particular
product or geographic markets, as may
be appropriate.

(c) Use of rules in adjudicative pro-
ceedings. When a rule is relevant to any
issue involved in an ajudicative pro-
ceeding thereafter instituted, the Com-
mission may rely upon the rule to re-
solve such issue, provided that the re-
spondent shall have been given a fair
hearing on the applicability of the rule
to the particular case.

[40 FR 15232, Apr. 4, 1975]

§1.23 Quantity limit rules.

Quantity limit rules are authorized
by section 2(a) of the Clayton Act, as
amended by the Robinson-Patman Act.
These rules have the force and effect of
law.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975]

§1.24 Rules applicable to wool, fur,
and textile fiber products and rules
promulgated under the Fair Pack-
aging and Labeling Act.

Rules having the force and effect of
law are authorized under section 6 of
the Wool Products Labeling Act of 1939,
section 8 of the Fur Products Labeling
Act, section 7 of the Textile Fiber
Products Identification Act, and sec-
tions 4, 5, and 6 of the Fair Packaging
and Labeling Act.

[40 FR 15233, Apr. 4, 1975]

§1.25 Initiation of proceedings—peti-
tions.

Proceedings for the issuance of rules
or regulations, including proceedings
for exemption of products or classes of
products from statutory requirements,
may be commenced by the Commission
upon its own initiative or pursuant to
petition filed with the Secretary by
any interested person or group stating
reasonable grounds therefor. Anyone
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whose petition is not deemed by the
Commission sufficient to warrant the
holding of a rulemaking proceeding
will be promptly notified of that deter-
mination and given an opportunity to
submit additional data. Procedures for
the amendment or repeal of a rule or
regulation are the same as for the
issuance thereof.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975]

§1.26 Procedure.

(a) Investigations and conferences. In
connection with any rulemaking pro-
ceeding, the Commission at any time
may conduct such investigations, make
such studies, and hold such conferences
as it may deem necessary. All or any
part of any such investigation may be
conducted under the provisions of sub-
part A of part 2 of this chapter.

(b) Notice. General notice of proposed
rulemaking will be published in the
FEDERAL REGISTER and, to the extent
practicable, otherwise made available
to interested persons except when the
Commission for good cause finds that
notice and public procedure relating to
the rule are impractical, unnecessary
or contrary to the public interest and
incorporates such finding and a brief
statement of the reasons therefor in
the rule. If the rulemaking proceeding
was instituted pursuant to petition, a
copy of the notice will be served on the
petitioner. Such notice will include:

(1) A statement of the time, place,
and nature of the public proceedings;

(2) Reference to the authority under
which the rule is proposed;

(3) Either the terms or substance of
the proposed rule or description of the
subjects and issues involved;

(4) An opportunity for interested per-
sons to participate in the proceeding
through the submission of written
data, views, or arguments; and(b) A
statement setting forth such proce-
dures for treatment of communications
from persons not employed by the
Commission to Commissioners or Com-
missioner Advisors with respect to the
merits of the proceeding as will incor-
porate the requirements of §1.18(c), in-
cluding the transcription of oral com-
munications required by §1.18(c)(2),
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adapted in such form as may be appro-
priate to the circumstances of the par-
ticular proceeding.

(c) Oral hearings. Oral hearing on a
proposed rule may be held within the
discretion of the Commission, unless
otherwise expressly required by law.
Any such hearing will be conducted by
the Commission, a member thereof, or
a member of the Commission’s staff. At
the hearing interested persons may ap-
pear and express their views as to the
proposed rule and may suggest such
amendments, revisions, and additions
thereto as they may consider desirable
and appropriate. The presiding officer
may impose reasonable limitations
upon the length of time allotted to any
person. If by reason of the limitations
imposed the person cannot complete
the presentation of his suggestions, he
may within twenty-four (24) hours file
a written statement covering those rel-
evant matters which he did not orally
present.

(d) Promulgation of rules or orders. The
Commission, after consideration of all
relevant matters of fact, law, policy,
and discretion, including all relevant
matters presented by interested per-
sons in the proceeding, will adopt and
publish in the FEDERAL REGISTER an
appropriate rule or order, together
with a concise general statement of its
basis and purpose and any necessary
findings, or will give other appropriate
public notice of disposition of the pro-
ceeding. The FEDERAL REGISTER publi-
cation will contain the information re-
quired by the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, and the Regu-
latory Flexibility Act, 5 U.S.C. 601-612,
if applicable. For each rule for which
the Commission must prepare a final
regulatory flexibility analysis, the
Commission will publish one or more
guides to assist small entities in com-
plying with the rule. Such guides will
be designated as “small entity compli-
ance guides.”

(e) Effective date of rules. Except as
provided in paragraphs (f) and (g) of
this section, the effective date of any
rule, or of the amendment, suspension,
or repeal of any rule will be as speci-
fied in a notice published in the FED-
ERAL REGISTER, which date will be not
less than thirty (30) days after the date
of such publication unless an earlier ef-
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fective date is specified by the Com-
mission upon good cause found and
published with the rule.

(f) Effective date of rules and orders
under Fair Packaging and Labeling Act.
The effective date of any rule or order
under the Fair Packaging and Labeling
Act will be as specified by order pub-
lished in the FEDERAL REGISTER, but
shall not be prior to the day following
the last day on which objections may
be filed under paragraph (g) of this sec-
tion.

(g) Objections and request for hearing
under Fair Packaging and Labeling Act.
On or before the thirtieth (30th) day
after the date of publication of an
order in the FEDERAL REGISTER pursu-
ant to paragraph (f) of this section, any
person who will be adversely affected
by the order if placed in effect may file
objections thereto with the Secretary
of the Commission, specifying with
particularity the provisions of the
order deemed objectionable, stating
the grounds therefor, and requesting a
public hearing upon such objections.
Objections will be deemed sufficient to
warrant the holding of a public hearing
only:

(1) If they establish that the objector
will be adversely affected by the order;

(2) If they specify with particularity
the provisions of the order to which ob-
jection is taken; and

(3) If they are supported by reason-
able grounds which, if valid and factu-
ally supported, may be adequate to jus-
tify the relief sought.

Anyone who files objections which are
not deemed by the Commission suffi-
cient to warrant the holding of a public
hearing will be promptly notified of
that determination. As soon as prac-
ticable after the time for filing objec-
tions has expired, the Commission will
publish a notice in the FEDERAL REG-
ISTER specifying those parts of the
order which have been stayed by the
filing of objections or, if no objections
sufficient to warrant the holding of a
hearing have been filed, stating that
fact.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975, as amended at 44 FR
16368, Mar. 19, 1979; 50 FR 53304, Dec. 31, 1985;
63 FR 36340, July 6, 1998]

Subpart D [Reserved]
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Subpart E—Export Trade
Associations

§1.41 Limited antitrust exemption.

The Export Trade Act authorizes the
organization and operation of export
trade associations, and extends to
them certain limited exemptions from
the Sherman Act and the Clayton Act.
It also extends the jurisdiction of the
Commission under the Federal Trade
Commission Act to unfair methods of
competition used in export trade
against competitors engaged in export
trade, even though the acts consti-
tuting such unfair methods are done
without the territorial jurisdiction of
the United States.

§1.42 Notice to Commission.

To obtain the exemptions afforded by
the Act, an export trade association is
required to file with the Commission,
within thirty (30) days after its cre-
ation, a verified written statement set-
ting forth the location of its offices and
places of business, names, and address-
es of its officers, stockholders, or mem-
bers, and copies of its documents of in-
corporation or association. On the first
day of January of each year thereafter,
each association must file a like state-
ment and, when required by the Com-
mission to do so, must furnish to the
Commission detailed information as to
its organization, business, conduct,
practices, management, and relation to
other associations, corporations, part-
nerships, and individuals.

§1.43 Recommendations.

Whenever the Commission has reason
to believe that an association has vio-
lated the prohibitions of section 2 of
the Act, it may conduct an investiga-
tion. If, after investigation, it con-
cludes that the law has been violated,
it may make to such association rec-
ommendations for the readjustment of
its business. If the association fails to
comply with the recommendations, the
Commission will refer its findings and
recommendations to the Attorney Gen-
eral for appropriate action.
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Subpart F—Trademark
Cancellation Procedure

§1.51 Applications.

Applications for the institution of
proceedings for the cancellation of reg-
istration of trade, service, or certifi-
cation marks under the Trade-Mark
Act of 1946 may be filed with the Sec-
retary of the Commission. Such appli-
cations shall be in writing, signed by or
in behalf of the applicant, and should
identify the registration concerned and
contain a short and simple statement
of the facts constituting the alleged
basis for cancellation, the name and
address of the applicant, together with
all relevant and available information.
If, after consideration of the applica-
tion, or upon its own initiative, the
Commission concludes that cancella-
tion of the mark may be warranted, it
will institute a proceeding before the
Commissioner of Patents for cancella-
tion of the registration.

Subpart G—Injunctive and
Condemnation Proceedings

§1.61 Injunctions.

In those cases where the Commission
has reason to believe that it would be
to the interest of the public, the Com-
mission will apply to the courts for in-
junctive relief, pursuant to the author-
ity granted in section 13 of the Federal
Trade Commission Act.

[40 FR 15233, Apr. 4, 1975]

§1.62 Ancillary court orders pending
review.

Where petition for review of an order
to cease and desist has been filed in a
U.S. court of appeals, the Commission
may apply to the court for issuance of
such writs as are ancillary to its juris-
diction or are necessary in its judg-
ment to prevent injury to the public or
to competitors pendente lite.

§1.63 Injunctions: Wool, fur, and tex-
tile cases.

In those cases arising under the Wool
Products Labeling Act of 1939, Fur
Products Labeling Act, and Textile
Fiber Products Identification Act,
where it appears to the Commission
that it would be to the public interest
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for it to do so, the Commission will
apply to the courts for injunctive re-
lief, pursuant to the authority granted
in such Acts.

[32 FR 8444, June 13, 1967, as amended at 41
FR 4814, Feb. 2, 1976]

§1.64 Condemnation proceedings.

In those cases arising under the Wool
Products Labeling Act of 1939 and Fur
Products Labeling Act, and where it
appears to the Commission that the
public interest requires such action,
the Commission will apply to the
courts for condemnation, pursuant to
the authority granted in such Acts.

[32 FR 8444, June 13, 1967, as amended at 41
FR 4814, Feb. 2, 1976]

Subpart H—Administration of the
Fair Credit Reporting Act

AUTHORITY: 84 Stat. 1128, 15 U.S.C. 1681 et
seq.

§1.71 Administration.

The general administration of the
Fair Credit Reporting Act (Title VI of
the Consumer Credit Protection Act of
1968; enacted October 26, 1970; Pub. L.
91-508, 82 Stat. 146, 15 U.S.C. 1601 et
seq.) is carried out by the Bureau of
Consumer Protection, Division of Cred-
it Practices. Any interested person
may obtain copies of the Act and these
procedures and rules of practice upon
request to the Secretary of the Com-
mission, Washington, DC 20580.

[36 FR 9293, May 22, 1971, as amended at 36
FR 18788, Sept. 22, 1971; 38 FR 32438, Nov. 26,
1973; 46 FR 26290, May 12, 1981]

§1.72 Examination, and

staff advice.

The Commission maintains a staff to
carry out on-the-scene examination of
records and procedures utilized to com-
ply with the Fair Credit Reporting Act
and to carry out industry counseling.
Requests for staff interpretation of the
Fair Credit Reporting Act should be di-
rected to the Division of Credit Prac-
tices, Bureau of Consumer Protection.
Such interpretations represent infor-
mal staff opinion which is advisory in
nature and is not binding upon the
Commission as to any action it may
take in the matter. Administrative ac-

counseling
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tion to effect correction of minor in-
fractions on a voluntary basis is taken
in those cases where such procedure is
believed adequate to effect immediate
compliance and protect the public in-
terest.

[36 FR 9293, May 22, 1971, as amended at 36
FR 18788, Sept. 22, 1971; 38 FR 32438, Nov. 26,
1973; 46 FR 26290, May 12, 1981]

§1.73 Interpretations.

(a) Nature and purpose. (1) The Com-
mission issues and causes to be pub-
lished in the FEDERAL REGISTER inter-
pretations of the provisions of the Fair
Credit Reporting Act on its own initia-
tive or pursuant to the application of
any person when it appears to the Com-
mission that guidance as to the legal
requirements of the Act would be in
the public interest and would serve to
bring about more widespread and equi-
table observance of the Act.

(2) The interpretations are not sub-
stantive rules and do not have the
force or effect of statutory provisions.
They are guidelines intended as clari-
fication of the Fair Credit Reporting
Act, and, like industry guides, are ad-
visory in nature. They represent the
Commission’s view as to what a par-
ticular provision of the Fair Credit Re-
porting Act means for the guidance of
the public in conducting its affairs in
conformity with that Act, and they
provide the basis for voluntary and si-
multaneous abandonment of unlawful
practices by members of industry. Fail-
ure to comply with such interpreta-
tions may result in corrective action
by the Commission under applicable
statutory provisions.

(b) Procedure. (1) Requests for Com-
mission interpretations should be sub-
mitted in writing to the Secretary of
the Federal Trade Commission stating
the nature of the interpretation re-
quested and the reasons and justifica-
tion therefor. If the request is granted,
as soon as practicable thereafter, the
Commission will publish a notice in
the FEDERAL REGISTER setting forth
the text of the proposed interpretation.
Comments, views, or objections, to-
gether with the grounds therefor, con-
cerning the proposed interpretation
may be submitted to the Secretary of
the Commission within thirty (30) days
of public notice thereof. The proposed
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interpretation will automatically be-
come final after the expiration of sixty
(60) days from the date of public notice
thereof, unless upon consideration of
written comments submitted as herein-
above provided, the Commission deter-
mine to rescind, revoke, modify, or
withdraw the proposed interpretation,
in which event notification of such de-
termination will be published in the
FEDERAL REGISTER.

(2) The issuance of such interpreta-
tions is within the discretion of the
Commission and the Commission at
any time may conduct such investiga-
tions and hold such conferences or
hearings as it may deem appropriate.
Any interpretation issued pursuant to
this chapter is without prejudice to the
right of the Commission to reconsider
the interpretation, and where the pub-
lic interest requires, to rescind, revoke,
modify, or withdraw the interpreta-
tion, in which event notification of
such action will be published in the
FEDERAL REGISTER.

(c) Applicability of interpretations. In-
terpretations issued pursuant to this
subpart may cover all applications of a
particular statutory provision, or they
may be limited in application to a par-
ticular industry, as appropriate.

[36 FR 9293, May 22, 1971]

Subpart I—Procedures for Imple-
mentation of the National En-
vironmental Policy Act of
1969

AUTHORITY: 15 U.S.C. 46(g), 42 U.S.C. 4321 et
seq.

SOURCE: 47 FR 3096, Jan. 22, 1982, unless
otherwise noted.

§1.81 Authority and incorporation of
CEQ Regulations.

This subpart is issued pursuant to
102(2) of the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.). Pursuant to Ex-
ecutive Order 11514 (March 5, 1970, as
amended by Executive Order 11991, May
24, 1977) and the Environmental Qual-
ity Improvement Act of 1980, as amend-
ed (42 U.S.C. 4371 et seq.) the Council
on Environmental Quality (CEQ) has
issued comprehensive regulations for
implementing the procedural provi-
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sions of NEPA (40 CFR parts 1500
through 1508) (“CEQ Regulations”). Al-
though it is the Commission’s position
that these regulations are not binding
on it, the Commission’s policy is to
comply fully with the CEQ Regulations
unless it determines in a particular in-
stance or for a category of actions that
compliance would not be consistent
with the requirements of law. With this
caveat, the Commission incorporates
into this subpart the CEQ Regulations.
The following are supplementary defi-
nitions and procedures to be applied in
conjunction with the CEQ Regulations.

[47 FR 3096, Jan. 22, 1982, as amended at 50
FR 53304, Dec. 31, 1985]

§1.82 Declaration of policy.

(a) Except for actions which are not
subject to the requirements of section
102(2)(C) of NEPA, no Commission pro-
posal for a major action significantly
affecting the quality of the human en-
vironment will be instituted unless an
environmental impact statement has
been prepared for consideration in the
decisionmaking. All relevant environ-
mental documents, comments, and re-
sponses as provided in this subpart
shall accompany such proposal through
all review processes. “Major actions,
significantly affecting the quality of
the human environment” referred to in
this subpart “do not include bringing
judicial or administrative civil or
criminal enforcement actions” CEQ
Regulation (40 CFR 1508.18(a)). In the
event that the Commission in an ad-
ministrative enforcement proceeding
actively contemplates the adoption of
standards or a form of relief which it
determines may have a significant ef-
fect on the environment, the Commis-
sion will, when consistent with the re-
quirements of law, provide for the prep-
aration of an environmental assess-
ment or an environmental impact
statement or such other action as will
permit the Commission to assess alter-
natives with a view toward avoiding or
minimizing any adverse effect upon the
environment.

(b) No Commission proposal for legis-
lation significantly affecting the qual-
ity of the human environment and con-
cerning a subject matter in which the
Commission has primary responsibility
will be submitted to Congress without
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an accompanying environmental im-
pact statement.

(c) When the Commission finds that
emergency action is necessary and an
environmental impact statement can-
not be prepared in conformance with
the CEQ Regulations, the Commission
will consult with CEQ about alter-
native arrangements in accordance
with CEQ Regulation (40 CFR 1506.11).

§1.83 Whether to commence the proc-
ess for an environmental impact
statement.

(a) The Bureau responsible for sub-
mitting a proposed rule, guide, or pro-
posal for legislation to the Commission
for agency action shall, after consulta-
tion with the Office of the General
Counsel, initially determine whether or
not the proposal is one which requires
an environmental impact statement.
Except for matters where the environ-
mental effects, if any, would appear to
be either (1) clearly significant and
therefore the decision is made to pre-
pare an environmental impact state-
ment, or (2) so uncertain that environ-
mental analysis would be based on
speculation, the Bureau should nor-
mally prepare an “environmental as-
sessment” CEQ Regulation (40 CFR
1508.9) for purposes of providing suffi-
cient evidence and analysis for deter-
mining whether to prepare an environ-
mental impact statement or a finding
of no significant impact. The Bureau
should involve environmental agencies
to the extent practicable in preparing
an assessment. An environmental as-
sessment shall be made available to
the public when the proposed action is
made public along with any ensuing en-
vironmental impact statement or find-
ing of no significant impact.

(b) If the Bureau determines that the
proposal is one which requires an envi-
ronmental impact statement, it shall
commence the “scoping process” CEQ
Regulation (40 CFR 1501.7) except that
the impact statement which is part of
a proposal for legislation need not go
through a scoping process but shall
conform to CEQ Regulation (40 CFR
1506.8). As soon as practicable after its
decision to prepare an environmental
impact statement and before the
scoping process, the Bureau shall pub-
lish a notice of intent as provided in
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CEQ Regulations (40 CFR 1501.7 and
1508.22).

(c) If, on the basis of an environ-
mental assessment, the determination
is made not to prepare a statement, a
finding of “no significant impact” shall
be made in accordance with CEQ Regu-
lation (40 CFR 1508.3) and shall be made
available to the public as specified in
CEQ Regulation (40 CFR 1506.6).

§1.84 Draft environmental impact
statements: Availability and com-
ment.

Except for proposals for legislation,
environmental impact statements shall
be prepared in two stages: Draft state-
ment and final statement.

(a) Proposed rules or guides. (1) An en-
vironmental impact statement, if
deemed necessary, shall be in draft
form at the time a proposed rule or
guide is published in the FEDERAL REG-
ISTER and shall accompany the pro-
posal throughout the decisionmaking
process.

(2) The major decision points with re-
spect to rules and guides are:

(i) Preliminary formulation of a staff
proposal;

(ii) The time the proposal is initially
published in the FEDERAL REGISTER as
a Commission proposal;

(iii) Presiding officer’s report (in
trade regulation rule proceedings);

(iv) Submission to the Commission of
the staff report or recommendation for
final action on the proposed guide or
rule;

(v) Final decision by the Commis-
sion. The decision on whether or not to
prepare an environmental impact
statement should occur at point
(a)(2)(1) of this section. The publication
of any draft impact statement should
occur at point (a)(2)(ii) of this section.
The publication of the final environ-
mental impact statement should occur
at point (a)(2)(iv) of this section.

(b) Legislative proposals. In legislative
matters, a legislative environmental
impact statement shall be prepared in
accordance with CEQ Regulation (40
CFR 1506.8).

(¢) In rule or guide proceedings the
draft environmental impact statement
shall be prepared in accordance with
CEQ Regulation (40 CFR 1502.9) and
shall be placed in the public record to
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which it pertains; in legislative mat-
ters, the legislative impact statement
shall be placed in a public record to be
established, containing the legislative
report to which it pertains; these will
be available to the public through the
Office of the Secretary and will be pub-
lished in full with the appropriate pro-
posed rule, guide, or legislative report;
such statements shall also be filed with
the Environmental Protection Agen-
cy’s (EPA) Office of Environmental Re-
view (CEQ Regulation (40 CFR 1506.9))
for listing in the weekly FEDERAL REG-
ISTER Notice of draft environmental
impact statements, and shall be cir-
culated, in accordance with CEQ Regu-
lations (40 CFR 1502.19, 1506.6) to appro-
priate federal, state and local agencies.

(d) Forty-five (45) days will be al-
lowed for comment on the draft envi-
ronmental impact statement, cal-
culated from the date of publication in
the EPA’s weekly FEDERAL REGISTER
list of draft environmental impact
statements. The Commission may in
its discretion grant such longer period
as the complexity of the issues may
warrant.

§1.85 Final
statements.

(a) After the close of the comment
period, the Bureau responsible for the
matter will consider the comments re-
ceived on the draft environmental im-
pact statement and will put the draft
statement into final form in accord-
ance with the requirements of CEQ
Regulation (40 CFR 1502.9(b)), attach-
ing the comments received (or sum-
maries if response was exceptionally
voluminous).

(b) Upon Bureau approval of the final
environmental impact statement the
final statement will be

(1) Filed with the EPA;

(2) Forwarded to all parties which
commented on the draft environmental
impact statement and to other inter-
ested parties, if practicable;

(3) Placed in the public record of the
proposed rule or guide proceeding or
legislative matter to which it pertains;

(4) Distributed in any other way
which the Bureau in consultation with
CEQ deems appropriate.

(c) In rule and guide proceedings, at
least thirty (30) days will be allowed

environmental impact
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for comment on the final environ-
mental impact statement, calculated
from the date of publication in the
EPA’s weekly FEDERAL REGISTER list
of final environmental impact state-
ments. In no event will a final rule or
guide be promulgated prior to ninety
(90) days after notice of the draft envi-
ronmental impact statement, except
where emergency action makes such
time period impossible.

§1.86 Supplemental statements.

Except for proposals for legislation,
as provided in CEQ Regulation (40 CFR
1502.9(c)), the Commission shall publish
supplements to either draft or final en-
vironmental statements if:

(a) The Commission makes substan-
tial changes in the proposed action
that are relevant to environmental
concerns; or

(b) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action and its impacts. In
the course of a trade regulation rule
proceeding, the supplement will be
placed in the rulemaking record.

§1.87 NEPA and
making.

agency decision-

In its final decision on the proposed
action or, if appropriate, in its rec-
ommendation to Congress, the Com-
mission shall consider all the alter-
natives in the environmental impact
statement and other relevant environ-
mental documents and shall prepare a
concise statement which, in accordance
with CEQ Regulation §1505.2, shall:

(a) Identify all alternatives consid-
ered by the Commission in reaching its
decision or recommendation, speci-
fying the alternatives which were con-
sidered to be environmentally pref-
erable;

(b) State whether all practicable
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not,
why they were not.

§1.88 Implementing procedures.

(a) The General Counsel is designated
the official responsible for coordi-
nating the Commission’s efforts to im-
prove environmental quality. He will
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provide assistance to the staff in deter-
mining when an environmental impact
statement is needed and in its prepara-
tion.

(b) The Commission will determine
finally whether an action complies
with NEPA.

(¢c) The Directors of the Bureaus of
Consumer Protection and Competition
will supplement these procedures for
their Bureaus to assure that every pro-
posed rule and guide is reviewed to as-
sess the need for an environmental im-
pact statement and that, where need
exists, an environmental impact state-
ment is developed to assure timely
consideration of environmental fac-
tors.

(d) The General Counsel will estab-
lish procedures to assure that every
legislative proposal on a matter for
which the Commission has primary re-
sponsibility is reviewed to assess the
need for an environmental impact
statement and that, where need exists,
and environmental impact statement is
developed to assure timely consider-
ation of environmental factors.

(e) Parties seeking information or
status reports on environmental im-
pact statements and other elements of
the NEPA process, should contact the
Assistant General Counsel for Litiga-
tion and Environmental Policy.

§1.89 Effect on prior actions.

It is the policy of the Commission to
apply these procedures to the fullest
extent possible to proceedings which
are already in progress.

Subpart J—Economic Surveys,
Investigations and Reports

§1.91 Authority and purpose.

General and special economic sur-
veys, investigations, and reports are
made by the Bureau of Economics
under the authority of the various laws
which the Federal Trade Commission
administers. The Commission may in
any such survey or investigation in-
voke any or all of the compulsory proc-
esses authorized by law.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 156233, Apr. 4, 1975]
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Subpart K—Penalties for Violation
of Appliance Labeling Rules

SOURCE: 45 FR 67318, Oct. 10, 1980, unless
otherwise noted.

§1.92 Scope.

The rules in this subpart apply to and
govern proceedings for the assessment
of civil penalties for the violation of
section 332 of the Energy Policy and
Conservation Act, 42 U.S.C. 6302, and
the Commission’s Rules on Labeling
and Advertising of Consumer Appli-
ances, 16 CFR part 305, promulgated
under sections 324 and 326 of the En-
ergy Policy and Conservation Act, 42
U.S.C. 6294 and 6296.

§1.93 Notice of proposed penalty.

(a) Notice. Before issuing an order as-
sessing a civil penalty under this sub-
part against any person, the Commis-
sion shall provide to such person notice
of the proposed penalty. This notice
shall:

(1) Inform such person of the oppor-
tunity to elect in writing within 30
days of receipt of the notice of pro-
posed penalty to have procedures of
§1.95 (in lieu of those of §1.94) apply
with respect to such assessment; and

(2) Include a copy of a proposed com-
plaint conforming to the provision of
§3.11(b) (1) and (2) of the Commission’s
Rules of Practice, or a statement of the
material facts constituting the alleged
violation and the legal basis for the
proposed penalty; and

(3) Include the amount of the pro-
posed penalty; and

(4) Include a statement of the proce-
dural rules that the Commission will
follow if respondent elects to proceed
under §1.94 unless the Commission
chooses to follow subparts B, C, D, E,
and F of part 3 of this chapter.

(b) Election. Within 30 days of receipt
of the notice of proposed penalty, the
respondent shall, if it wishes to elect to
have the procedures of §1.95 apply, no-
tify the Commission of the election in
writing. The notification, to be filed in
accordance with §4.2 of this chapter,
may include any factual or legal rea-
sons for which the proposed assessment
order should not issue, should be re-
duced in amount, or should otherwise
be modified.
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§1.94 Commission proceeding to as-
sess civil penalty.

If the respondent fails to elect to
have the procedures of §1.95 apply, the
Commission shall determine whether
to issue a complaint and thereby com-
mence an adjudicative proceeding in
conformance with section 333(d)(2)(A)
of the Energy Policy and Conservation
Act, 42 U.S.C. 6303(d)(2)(A). If the Com-
mission votes to issue a complaint, the
proceeding shall be conducted in ac-
cordance with subparts B, C, D, E and
F of part 3 of this chapter, unless oth-
erwise ordered in the notice of pro-
posed penalty. In assessing a penalty,
the Commission shall take into ac-
count the factors listed in §1.97.

§1.95 Procedures upon election.

(a) After receipt of the notification of
election to apply the procedures of this
section pursuant to §1.93, the Commis-
sion shall promptly assess such penalty
as it deems appropriate, in accordance
with §1.97.

(b) If the civil penalty has not been
paid within 60 calendar days after the
assessment order has been issued under
paragraph (a) of this section, the Gen-
eral Counsel, unless otherwise directed,
shall institute an action in the appro-
priate district court of the TUnited
States for an order enforcing the as-
sessment of the civil penalty.

(c) Any election to have this section
apply may not be revoked except with
the consent of the Commission.

§1.96 Compromise of penalty.

The Commission may compromise
any penalty or proposed penalty at any
time, with leave of court when nec-
essary, taking into account the nature
and degree of violation and the impact
of a penalty upon a particular respond-
ent.

§1.97 Amount of penalty.

All penalties assessed under this sub-
chapter shall be in the amount per vio-
lation as described in section 333(a) of
the Energy Policy and Conservation
Act, 42 U.S.C. 6303(a), adjusted for in-
flation pursuant to §1.98, unless the
Commission otherwise directs. In con-
sidering the amount of penalty, the
Commission shall take into account:
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(a) Respondent’s size and ability to
pay;

(b) Respondent’s good faith;

(¢c) Any history of previous viola-
tions;

(d) The deterrent effect of the pen-
alty action;

(e) The length of time involved before
the Commission was made aware of the
violation;

(f) The gravity of the violation, in-
cluding the amount of harm to con-
sumers and the public caused by the
violation; and

(g) Such other matters as justice
may require.

[32 FR 8444, June 13, 1967, as amended at 61
FR 54548, Oct. 21, 1996]

Subpart L—Civil Penalty Adjust-
ments Under the Federal Civil
Penalties Inflation Adjustment
Act of 1990, as Amended by
the Debt Collection Improve-
ment Act of 1996

AUTHORITY: 28 U.S.C. 2461 note.

SOURCE: 61 FR 54549, Oct. 21, 1996, unless
otherwise noted.

§1.98 Adjustment of civil monetary
penalty amounts.

This section makes inflation adjust-
ments in the dollar amounts of civil
monetary penalties provided by law
within the Commission’s jurisdiction.
The following civil penalty amounts
apply to violations occurring after Feb-
ruary 9, 2009.

(a) Section TA(g)(1) of the Clayton
Act, 156 U.S.C. 18a(g)(1)—$16,000;

(b) Section 11(1) of the Clayton Act,
15 U.S.C. 21(1)—$7,500;

(c) Section 5(1) of the FTC Act, 15
U.S.C. 45(1)—$16,000;

(d) Section 5(m)(1)(A) of the FTC Act,
15 U.S.C. 45(m)(1)(A)—$16,000;

(e) Section 5(m)(1)(B) of the FTC Act,
15 U.S.C. 45(m)(1)(B)—$16,000;

(f) Section 10 of the FTC Act, 15
U.S.C. 50—$110;

(g) Section 5 of the Webb-Pomerene
(Export Trade) Act, 15 U.S.C. 656—$110;

(h) Section 6(b) of the Wool Products
Labeling Act, 156 U.S.C. 68d(b)—$110;

(i) Section 3(e) of the Fur Products
Labeling Act, 15 U.S.C. 69a(e)—$110;
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(j) Section 8(d)(2) of the Fur Products
Labeling Act, 15 U.S.C. 69f(d)(2)—$110;

(k) Section 333(a) of the Energy Pol-
icy and Conservation Act, 42 U.S.C.
6303(a)—$110;

(1) Sections 525(a) and (b) of the En-
ergy Policy and Conservation Act, 42
U.S.C. 6395(a) and (b), respectively—
$7,500 and $16,000, respectively;

(m) Section 621(a)(2) of the Fair Cred-
it Reporting Act, 15 U.S.C. 1681s(a)(2)—
$3,500; and

(n) Civil monetary penalties author-
ized by reference to the Federal Trade
Commission Act under any other provi-
sion of law within the jurisdiction of
the Commission—refer to the amounts
set forth in paragraphs (c), (d), (e) and
(f) of this section, as applicable.

[656 FR 69666, Nov. 20, 2000, as amended at 69
FR 76612, Dec. 22, 2004; 74 FR 858, Jan. 9, 2009]

Subpart M—Submissions Under the
Small Business Regulatory En-
forcement Fairness Act

AUTHORITY: 5 U.S.C. 801-804.

§1.99 Submission of rules, guides, in-
terpretations, and policy statements
to Congress and the Comptroller
General.

Whenever the Commission issues or
substantively amends a rule or indus-
try guide or formally adopts an inter-
pretation or policy statement that con-
stitutes a “rule” within the meaning of
5 U.S.C. 804(3), a copy of the final rule,
guide, interpretation or statement, to-
gether with a concise description, the
proposed effective date, and a state-
ment of whether the rule, guide, inter-
pretation or statement is a “major
rule” within the meaning of 5 U.S.C.
804(2), will be transmitted to each
House of Congress and to the Comp-
troller General. The material trans-
mitted to the Comptroller General will
also include any additional relevant in-
formation required by 5 TU.S.C.
801(a)(1)(B). This provision generally
applies to rules issued or substantively
amended pursuant to §1.14(c), §1.15(a),
§1.19, or §1.26(d); industry guides issued
pursuant to §1.6; interpretations and
policy statements formally adopted by
the Commission; and any rule of agen-
cy organization, practice or procedure
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that substantially affects the rights or
obligations of non-agency parties.

[63 FR 36340, July 8, 1998]

Subpart N—Administrative Wage
Garnishment

§1.100 Administrative wage
ment.

garnish-

(a) General. The Commission may use
administrative wage garnishment for
debts, including those referred to Fi-
nancial Management Service, Depart-
ment of Treasury, for cross-servicing.
Regulations in 31 CFR 285.11 govern the
collection of delinquent nontax debts
owed to federal agencies through ad-
ministrative garnishment of non-Fed-
eral wages. Whenever the Financial
Management Service collects such a
debt for the Commission using admin-
istrative wage garnishment, the statu-
tory administrative requirements in 31
CFR 285.11 will govern.

(b) Hearing official. Any hearing re-
quired to establish the Commission’s
right to collect a debt through admin-
istrative wage garnishment shall be
conducted by a qualified individual se-
lected at the discretion of the Chair-
man of the Commission, as specified in
31 CFR 285.11.

[75 FR 68418, Nov. 8, 2010]

PART 2—NONADJUDICATIVE
PROCEDURES

Subpart A—Inquiries; Investigations;
Compulsory Processes

Sec.

2.1 How initiated.

2.2 Request for Commission action.

2.3 Policy as to private controversies.

2.4 Investigational policy.

2.5 By whom conducted.

2.6 Notification of purpose.

2.7 Compulsory process in investigations.

2.8 Investigational hearings.

2.8A Withholding requested material.

2.9 Rights of witnesses in investigations.

2.10 Depositions.

2.11 Orders requiring access.

2.12 Reports.

2.13 Noncompliance with compulsory proc-
esses.

2.14 Disposition.

2.15 Orders requiring witnesses to testify or
provide other information and granting
immunity.
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2.16 Custodians.

Subpart B—Petitions Filed Under Section 7A
of the Clayton Act, as Amended, for
Review of Requests for Additional In-
formation or Documentary Material

2.20 Petitions for review of requests for ad-
ditional information or documentary
material.

Subpart C—Consent Order Procedure

2.31 Opportunity to submit a proposed con-
sent order.

2.32 Agreement.

2.33 Compliance procedure.

2.34 Disposition.

Subpart D—Reports of Compliance

2.41 Reports of compliance.

Subpart E—Requests To Reopen

2.51 Requests to reopen.

AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.

Subpart A—Inquiries; Investiga-
tions; Compulsory Processes

§2.1 How initiated.

Commission investigations and in-
quiries may be originated upon the re-
quest of the President, Congress, gov-
ernmental agencies, or the Attorney
General; upon referrals by the courts;
upon complaint by members of the pub-
lic; or by the Commission upon its own
initiative. The Commission has dele-
gated to the Director, Deputy Direc-
tors, and Assistant Directors of the Bu-
reau of Competition, the Director, Dep-
uty Directors, and Associate Directors
of the Bureau of Consumer Protection
and, the Regional Directors and Assist-
ant Regional Directors of the Commis-
sion’s regional offices, without power
of redelegation, limited authority to
initiate investigations. The Director of
the Bureau of Competition has also
been delegated, without power of re-
delegation, authority to open inves-
tigations in response to requests pursu-
ant to an agreement under the Inter-
national Antitrust Enforcement Assist-
ance Act, 15 U.S.C. 6201 et seq., if the
requests do not ask the Commission to
use process. Before responding to such
a request, the Bureau Director shall
transmit the proposed response to the
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Secretary and the Secretary shall no-
tify the Commission of the proposed re-
sponse. If no Commissioner objects
within three days following the Com-
mission’s receipt of such notification,
the Secretary shall inform the Bureau
Director that he or she may proceed.

[48 FR 41374, Sept. 15, 1983, as amended at 50
FR 53304, Dec. 31, 1985; 656 FR 67259, Nov. 9,
2000]

§2.2 Request for Commission action.

(a) Any individual, partnership, cor-
poration, association, or organization
may request the Commission to insti-
tute an investigation in respect to any
matter over which the Commission has
jurisdiction.

(b) Such request should be in the
form of a signed statement setting
forth the alleged violation of law with
such supporting information as is
available, and the name and address of
the person or persons complained of.
No forms or formal procedures are re-
quired.

(c) The person making the request is
not regarded as a party to any pro-
ceeding which might result from the
investigation.

(d) It is the general Commission pol-
icy not to publish or divulge the name
of an applicant or complaining party
except as required by law or by the
Commission’s rules. Where a complaint
is by a consumer or consumer rep-
resentative concerning a specific con-
sumer product or service, the Commis-
sion, in the course of a referral of the
complaint or of an investigation, may
disclose the identity of the complain-
ant or complainants. In referring any
such consumer complaint, the Commis-
sion specifically retains its right to
take such action as it deems appro-
priate in the public interest and under
any of the statutes which it admin-
isters.

[32 FR 8446, June 13, 1967, as amended at 35
FR 10146, June 20, 1970]

§2.3 Policy as to private controversies.

The Commission acts only in the
public interest and does not initiate an
investigation or take other action
when the alleged violation of law is
merely a matter of private controversy
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and does not tend adversely to affect
the public.

[32 FR 8446, June 13, 1967]

§2.4 Investigational policy.

The Commission encourages vol-
untary cooperation in its investiga-
tions. Where the public interest re-
quires, however, the Commission may,
in any matter under investigation
adopt a resolution authorizing the use
of any or all of the compulsory proc-
esses provided for by law.

[45 FR 36341, May 29, 1980]

§2.5 By whom conducted.

Inquiries and investigations are con-
ducted under the various statutes ad-
ministered by the Commission by Com-
mission representatives designated and
duly authorized for the purpose. Such
representatives are “examiners” or
“Commission investigators” within the
meaning of the Federal Trade Commis-
sion Act and are authorized to exercise
and perform the duties of their office in
accordance with the laws of the United
States and the regulations of the Com-
mission. Included among such duties is
the administration of oaths and affir-
mations in any matter under investiga-
tion by the Commission.

[45 FR 36341, May 29, 1980]

§2.6 Notification of purpose.

Any person under investigation com-
pelled or requested to furnish informa-
tion or documentary evidence shall be
advised of the purpose and scope of the
investigation and of the nature of the
conduct constituting the alleged viola-
tion which is under investigation and
the provisions of law applicable to such
violation.

[46 FR 26290, May 12, 1981; 46 FR 27634, May
21, 1981]

§2.7 Compulsory process in investiga-
tions.

(a) In general. The Commission or any
member thereof may, pursuant to a
Commission resolution, issue a sub-
poena or a civil investigative demand
directing the person named therein to
appear before a designated representa-
tive at a designated time and place to
testify or to produce documentary evi-
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dence, or both, or, in the case of a civil
investigative demand, to provide a
written report or answers to questions
relating to any matter under investiga-
tion by the Commission. Material for
which a civil investigative demand has
been issued shall be made available for
inspection and copying at the principal
place of business of the person or at
such other place or in such other man-
ner as the person and the custodian
designated pursuant to §2.16 agree.

(b) Civil investigative demands. Civil
investigative demands shall be the only
form of compulsory process issued in
investigations with respect to unfair or
deceptive acts or practices within the
meaning of FTC Act section 5(a)(1).

(1) Civil investigative demands for
the production of documentary mate-
rial shall describe each class of mate-
rial to be produced with such definite-
ness and certainty as to permit such
material to be fairly identified, pre-
scribe a return date or dates which will
provide a reasonable period of time
within which the material so demanded
may be assembled and made available
for inspection and copying or reproduc-
tion, and identify the custodian to
whom such material shall be made
available. Production of documentary
material in response to a civil inves-
tigative demand shall be made in ac-
cordance with the procedures pre-
scribed by section 20(c)(11) of the Fed-
eral Trade Commission Act.

(2) Civil investigative demands for
tangible things will describe each class
of tangible things to be produced with
such definiteness and certainty as to
permit such things to be fairly identi-
fied, prescribe a return date or dates
which will provide a reasonable period
of time within which the things so de-
manded may be assembled and sub-
mitted, and identify the custodian to
whom such things shall be submitted.
Submission of tangible things in re-
sponse to a civil investigative demand
shall be made in accordance with the
procedures prescribed by section
20(c)(12) of the Federal Trade Commis-
sion Act.

(3) Civil investigative demands for
written reports or answers to questions
shall propound with definiteness and
certainty the reports to be produced or
the questions to be answered, prescribe
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a date or dates at which time written
reports or answers to questions shall be
submitted, and identify the custodian
to whom such reports or answers shall
be submitted. Response to a civil inves-
tigative demand for a written report or
answers to questions shall be made in
accordance with the procedures pre-
scribed by section 20(c)(13) of the Fed-
eral Trade Commission Act.

(4) Civil investigative demands for
the giving of oral testimony shall pre-
scribe a date, time, and place at which
oral testimony shall be commenced,
and identify a Commission investigator
who shall conduct the investigation
and the custodian to whom the tran-
script of such investigation shall be
submitted. Oral testimony in response
to a civil investigative demand shall be
taken in accordance with the proce-
dures prescribed by section 20(c)(14) of
the Federal Trade Commission Act.

(¢c) The Bureau Director, Deputy Di-
rectors and Assistant Directors of the
Bureaus of Competition and Econom-
ics, the Director, Deputy Directors and
Associate Directors of the Bureau of
Consumer Protection, Regional Direc-
tors, and Assistant Regional Directors,
are authorized to negotiate and ap-
prove the terms of satisfactory compli-
ance with subpoenas and civil inves-
tigative demands and, for good cause
shown, may extend the time prescribed
for compliance. Specifically, the sub-
poena power conferred by Section 329 of
the Energy Policy and Conservation
Act (42 U.S.C. 6299) is included within
this delegation.

(d) Petitions to limit or quash—(1) Gen-
eral. Any petition to limit or quash any
investigational subpoena or civil inves-
tigative demand shall be filed with the
Secretary of the Commission within
twenty (20) days after service of the
subpoena or civil investigative de-
mand, or, if the return date is less than
twenty (20) days after service, prior to
the return date. Such petition shall set
forth all assertions of privilege or
other factual and legal objections to
the subpoena or civil investigative de-
mand, including all appropriate argu-
ments, affidavits and other supporting
documentation.

(2) Statement. Each petition shall be
accompanied by a signed statement
representing that counsel for the peti-
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tioner has conferred with counsel for
the Commission in an effort in good
faith to resolve by agreement the
issues raised by the petition and has
been unable to reach such an agree-
ment. If some of the matters in con-
troversy have been resolved by agree-
ment, the statement shall specify the
matters so resolved and the matters re-
maining unresolved. The statement
shall recite the date, time, and place of
each such conference between counsel,
and the names of all parties partici-
pating in each such conference.

(3) Extensions of time. Bureau Direc-
tors, Deputy Directors, and Assistant
Directors in the Bureaus of Competi-
tion and Economics, the Bureau Direc-
tor, Deputy Directors and Associate
Directors in the Bureau of Consumer
Protection, Regional Directors and As-
sistant Regional Directors are dele-
gated, without power of redelegation,
the authority to rule upon requests for
extensions of time within which to file
such petitions.

(4) Disposition. A Commissioner, to be
designated by the Chairman, is dele-
gated, without power of redelegation,
the authority to rule upon petitions to
limit or quash an investigational sub-
poena or civil investigative demand,
but the designated Commissioner may,
in his or her sole discretion, refer a pe-
tition to the full Commission for deter-
mination.

(e) Stay of compliance period. The
timely filing of a petition to limit or
quash any investigational subpoena or
civil investigative demand shall stay
the time permitted for compliance
with the portion challenged. If the pe-
tition is denied in whole or in part, the
ruling will specify a new return date.

(f) Review. Any petitioner, within
three days after service of a ruling by
the designated Commissioner denying
all or a portion of the relief requested
in its petition, may file with the Sec-
retary of the Commission a request
that the full Commission review the
ruling. The timely filing of such a re-
quest shall not stay the return date
specified in the ruling, unless other-
wise specified by the Commission.

(g) Public disclosure. All petitions to
limit or quash investigational sub-
poenas or civil investigative demands
and the responses thereto are part of
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the public records of the Commission,
except for information exempt from
disclosure under §4.10(a) of this chap-
ter.

[45 FR 36342, May 29, 1980, as amended at 46
FR 26290, May 12, 1981; 48 FR 41375, Sept. 15,
1983; 49 FR 6089, Feb. 17, 1984; 50 FR 42672,
Oct. 22, 1985; 60 FR 37747, July 21, 1995]

§2.8 Investigational hearings.

(a) Investigational hearings, as dis-
tinguished from hearings in adjudica-
tive proceedings, may be conducted in
the course of any investigation under-
taken by the Commission, including
rulemaking proceedings under subpart
B of part 1 of this chapter, inquiries
initiated for the purpose of deter-
mining whether or not a respondent is
complying with an order of the Com-
mission or the manner in which decrees
in suits brought by the United States
under the antitrust laws are being car-
ried out, the development of facts in
cases referred by the courts to the
Commission as a master in chancery,
and investigations made under section
5 of the Export Trade Act.

(b) Investigational hearings shall be
conducted by any Commission member,
examiner, attorney, investigator, or
other person duly designated under the
FTC Act, for the purpose of hearing the
testimony of witnesses and receiving
documents and other data relating to
any subject under investigation. Such
hearings shall be stenographically re-
ported and a transcript thereof shall be
made a part of the record of the inves-
tigation.

(c) Unless otherwise ordered by the
Commission, investigational hearings
shall not be public. In investigational
hearings conducted pursuant to a civil
investigative demand for the giving of
oral testimony, the Commission inves-
tigators shall exclude from the hearing
room all other persons except the per-
son being examined, his counsel, the of-
ficer before whom the testimony is to
be taken, and the stenographer record-
ing such testimony. A copy of the tran-
script shall promptly be forwarded by
the Commission investigator to the
custodian designated in §2.16.

[32 FR 8446, June 13, 1967, as amended at 45
FR 36342, May 29, 1980; 61 FR 50645, Sept. 26,
1996]
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§2.8A Withholding requested material.

(a) Any person withholding material
responsive to an investigational sub-
poena or civil investigative demand
issued pursuant to §2.7, an access order
issued pursuant to §2.11, an order to
file a report issued pursuant to §2.12, or
any other request for production of ma-
terial issued under this part, shall as-
sert a claim of privilege or any similar
claim not later than the date set for
the production of material. Such per-
son shall, if so directed in the sub-
poena, civil investigative demand or
other request for production, submit,
together with such claim, a schedule of
the items withheld which states indi-
vidually as to each such item the type,
specific subject matter, and date of the
item; the names, addresses, positions,
and organizations of all authors and re-
cipients of the item; and the specific
grounds for claiming that the item is
privileged.

(b) A person withholding material
solely for reasons described in §2.8A(a)
shall comply with the requirements of
that subsection in lieu of filing a mo-
tion to limit or quash compulsory proc-
ess.

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45))

[44 FR 54042, Sept. 18, 1979, as amended at 45
FR 36342, May 29, 1980]

§2.9 Rights of witnesses in investiga-
tions.

(a) Any person compelled to submit
data to the Commission or to testify in
an investigational hearing shall be en-
titled to retain a copy or, on payment
of lawfully prescribed costs, procure a
copy of any document submitted by
him and of his own testimony as steno-
graphically reported, except that in a
nonpublic hearing the witness may for
good cause be limited to inspection of
the official transcript of his testimony.
Where the investigational hearing has
been conducted pursuant to a civil in-
vestigative demand issued under sec-
tion 20 of the Federal Trade Commis-
sion Act, upon completion of tran-
scription of the testimony of the wit-
ness, the witness shall be offered an op-
portunity to read the transcript of his
testimony. Any changes in form or sub-
stance which the witness desires to
make shall be entered and identified
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upon the transcript by the Commission
investigator with a statement of the
reasons given by the witness for mak-
ing such changes. The transcript shall
then be signed by the witness unless
the witnesss cannot be found, is ill,
waives in writing his right to signature
or refuses to sign. If the transcript is
not signed by the witness within thirty
days of his being afforded a reasonable
opportunity to review it, the Commis-
sion investigator shall take the actions
prescribed by section 20(c)(12)(E)(ii) of
the Federal Trade Commission Act.

(b) Any witness compelled to appear
in person in an investigational hearing
may be accompanied, represented, and
advised by counsel as follows:

(1) Counsel for a witness may advise
the witness, in confidence and upon the
initiative of either counsel or the wit-
ness, with respect to any question
asked of the witness. If the witness re-
fuses to answer a question, then coun-
sel may briefly state on the record if he
has advised the witness not to answer
the question and the legal grounds for
such refusal.

(2) Where it is claimed that the testi-
mony or other evidence sought from a
witness is outside the scope of the in-
vestigation, or that the witness is priv-
ileged to refuse to answer a question or
to produce other evidence, the witness
or counsel for the witness may object
on the record to the question or re-
quirement and may state briefly and
precisely the ground therefor. The wit-
ness and his counsel shall not other-
wise object to or refuse to answer any
question, and they shall not otherwise
interrupt the oral examination.

(3) Any objections made under the
rules in this part will be treated as
continuing objections and preserved
throughout the further course of the
hearing without the necessity for re-
peating them as to any similar line of
inquiry. Cumulative objections are un-
necessary. Repetition of the grounds
for any objection will not be allowed.

(4) Counsel for a witness may not, for
any purpose or to any extent not al-
lowed by paragraphs (b) (1) and (2) of
this section, interrupt the examination
of the witness by making any objec-
tions or statements on the record. Pe-
titions challenging the Commission’s
authority to conduct the investigation
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or the sufficiency or legality of the
subpoena or civil investigative demand
must have been addressed to the Com-
mission in advance of the hearing. Cop-
ies of such petitions may be filed as
part of the record of the investigation
with the person conducting the inves-
tigational hearing, but no arguments
in support thereof will be allowed at
the hearing.

(5) Following completion of the ex-
amination of a witness, counsel for the
witness may on the record request the
person conducting the investigational
hearing to permit the witness of clarify
any of his or her answers. The grant or
denial of such request shall be within
the sole discretion of the person con-
ducting the hearing.

(6) The person conducting the hear-
ing shall take all necessary action to
regulate the course of the hearing to
avoid delay and to prevent or restrain
disorderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language. Such person shall, for
reasons stated on the record, imme-
diately report to the Commission any
instances where an attorney has alleg-
edly refused to comply with his or her
directions, or has allegedly engaged in
disorderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of the
hearing. The Commission, acting pur-
suant to §4.1(e) of this chapter, will
thereupon take such further action, if
any, as the circumstances warrant, in-
cluding suspension or disbarment of
the attorney from further practice be-
fore the Commission or exclusion from
further participation in the particular
investigation.

(18 U.S.C. 6002, 6004)

[32 FR 8446, June 13, 1967, as amended at 45
FR 36343, May 29, 1980; 45 FR 39244, June 10,
1980; 46 FR 26290, May 12, 1981; 50 FR 53304,
Dec. 31, 1985; 61 FR 50645, Sept. 26, 1996]

§2.10 Depositions.

In investigations other than those
conducted under section 20 of the Fed-
eral Trade Commission Act, the Com-
mission may order testimony to be
taken by deposition at any stage of
such investigation. Such depositions
may be taken before any person having
power to administer oaths who may be
designated by the Commission. The
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testimony shall be reduced to writing
by the person taking the deposition, or
under his direction, and shall then be
subscribed to by the deponent. Any
person may be compelled to appear and
be deposed and to produce documen-
tary evidence in the same manner as
witnesses may be compelled to appear
and testify and produce documentary
evidence as provided in §§2.7 through
2.9.

[46 FR 36343, May 29, 1980, as amended at 50
FR 53304, Dec. 31, 1985]

§2.11 Orders requiring access.

(a) In investigations other than those
conducted under section 20 of the Fed-
eral Trade Commission Act, the Com-
mission may issue an order requiring
any person, partnership or corporation
being investigated to grant access to
files for the purpose of examination
and the right to copy any documentary
evidence. The Directors, Deputy Direc-
tors and Assistant Directors of the Bu-
reaus of Competition and Economics,
the Director, Deputy Directors and As-
sociate Directors of the Bureau of Con-
sumer Protection, the Regional Direc-
tors, and Assistant Regional Directors
of the Commission’s regional offices,
pursuant to delegation of authority by
the Commission, without power of re-
delegation, are authorized, for good
cause shown, to extend the time pre-
scribed for compliance with orders re-
quiring access issued during the inves-
tigation of any matter.

(b) Any petition to limit or quash an
order requiring access shall be filed
with the Secretary of the Commission
within twenty (20) days after service of
the order, or, if the date for compliance
is less than twenty (20) days after serv-
ice of the order, then before the return
date. Such petition shall set forth all
assertions of privilege or other factual
and legal objections to the order re-
quiring access, including all appro-
priate arguments, affidavits and other
supporting documentation. All peti-
tions to limit or quash orders requiring
access shall be ruled upon by the Com-
mission itself, but the above-des-
ignated Directors, Deputy Directors,
Assistant Directors, Associate Direc-
tors, Regional Directors and Assistant
Regional Directors are delegated, with-
out power of redelegation, the author-
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ity to rule upon motions for extensions
of time within which to file petitions
to limit or quash orders requiring ac-
cess.

(c) The timely filing of any petition
to limit or quash such an order shall
stay the requirement of compliance if
the Commission has not ruled upon the
motion by the date of compliance. If it
rules on or subsequent to the date re-
quired for compliance and its ruling de-
nies the petition in whole or in part,
the Commission shall specify a new
date of compliance.

(d) All petitions to limit or quash or-
ders requiring access, and the Commis-
sion’s responses thereto, are part of the
public records of the Commission, ex-
cept for information exempt from dis-
closure under §4.10(a) of this chapter.

[46 FR 26290, May 12, 1981, as amended at 48
FR 41375, Sept. 15, 1983]

§2.12 Reports.

(a) In investigations other than those
covered by section 20 of the Federal
Trade Commission Act the Commission
may issue an order requiring a person,
partnership, or corporation to file a re-
port or answers in writing to specific
questions relating to any matter under
investigation, study or survey, or
under any of the Commission’s report-
ing programs.

(b) The Directors, Deputy Directors
and Assistant Directors of the Bureaus
of Competition and Economics, the Di-
rector, Deputy Directors and Associate
Directors of the Bureau of Consumer
Protection, and the Regional Directors
and Assistant Regional Directors of the
Commission’s regional offices, pursu-
ant to delegation of authority by the
Commission, without power of redele-
gation, are authorized, for good cause
shown, to extend the time prescribed
for compliance with orders requiring
reports or answers to questions issued
during the investigation, study or sur-
vey of any matter or in connection
with any of the Commission’s reporting
programs.

(c) Any petition to limit or quash an
order requiring a report or answer to
specific questions shall be filed with
the Secretary of the Commission with-
in twenty (20) days after service of the
order, or, if the date for compliance is
less than twenty (20) days after service
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of the order, then before the return
date. Such petition shall set forth all
assertions of privilege or other factual
and legal objections to the order re-
quiring a report or answer to specific
questions, including all appropriate ar-
guments, affidavits and other sup-
porting documentation. All petitions
to limit or quash orders requiring re-
ports or answers to questions shall be
ruled upon by the Commission itself,
but the above-designated Directors,
Deputy Directors, Assistant Directors,
Associate Directors, Regional Direc-
tors and Assistant Regional Directors
are delegated, without power of redele-
gation, the authority to rule upon mo-
tions for extensions of time within
which to file petitions to limit or
quash orders requiring reports or an-
swers to questions.

(d) Except as otherwise provided by
the Commission, the timely filing of
any petition to limit or quash such an
order shall stay the requirement of re-
turn on the portion challenged if the
Commission has not ruled upon the pe-
tition by the return date. If it rules on
or subsequent to the return date and
its ruling denies the petition in whole
or in part, the Commission shall speci-
fy a new return date.

(e) All petitions to limit or quash or-
ders requiring a report or answers to
specific questions, and the Commis-
sion’s responses thereto, are part of the
public records of the Commission, ex-
cept for information exempt from dis-
closure under §4.10(a) of this chapter.

[41 FR 54485, Dec. 14, 1976, as amended at 45
FR 36343, May 29, 1980; 46 FR 26290, May 12,
1981; 48 FR 41375, Sept. 15, 1983; 50 FR 53304,
Dec. 31, 1985]

§2.13 Noncompliance with compulsory
processes.

(a) In cases of failure to comply with
Commission compulsory processes, ap-
propriate action may be initiated by
the Commission or the Attorney Gen-
eral, including actions for enforce-
ment, forfeiture, or penalties or crimi-
nal actions.

(b) The General Counsel, pursuant to
delegation of authority by the Commis-
sion, without power of redelegation, is
authorized:
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(1) To institute, on behalf of the
Commission, an enforcement pro-
ceeding in connection with the failure
or refusal of a person, partnership, or
corporation to comply with, or to obey,
a subpoena, or civil investigative de-
mand if the return date or any exten-
sion thereof has passed;

(2) To approve and have prepared and
issued, in the name of the Commission
when deemed appropriate by the Gen-
eral Counsel, a notice of default in con-
nection with the failure of a person,
partnership, or corporation to timely
file a report pursuant to section 6(b) of
the Federal Trade Commission Act, if
the return date or any extension there-
of has passed;

(3) To institute, on behalf of the
Commission, an enforcement pro-
ceeding and to request, on behalf of the
Commission, the institution, when
deemed appropriate by the General
Counsel, of a civil action in connection
with the failure of a person, partner-
ship, or corporation to timely file a re-
port pursuant to an order under section
6(b) of the Federal Trade Commission
Act, if the return date or any extension
thereof has passed; and

(4) To seek civil contempt in cases
where a court order enforcing compul-
sory process has been violated.

[41 FR 54485, Dec. 14, 1976, as amended at 45
FR 39244, June 10, 1980; 50 FR 53304, Dec. 31,
1985]

§2.14 Disposition.

(a) When the facts disclosed by an in-
vestigation indicate that corrective ac-
tion is warranted, and the matter is
not subject to a consent settlement
pursuant to subpart C of this part, fur-
ther proceedings may be instituted
pursuant to the provisions of part 3 of
this chapter.

(b) When the facts disclosed by an in-
vestigation indicate that corrective ac-
tion is not necessary or warranted in
the public interest, the investigational
file will be closed. The matter may be
further investigated at any time if cir-
cumstances so warrant.
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(c) The Commission has delegated to
the Director, Deputy Directors, and As-
sistant Directors of the Bureau of Com-
petition, the Director, Deputy Direc-
tors and Associate Directors of the Bu-
reau of Consumer Protection, and Re-
gional Directors, without power of re-
delegation, limited authority to close
investigations.

[32 FR 8446, June 13, 1967, as amended at 42
FR 42195, Aug. 22, 1977; 48 FR 41375, Sept. 15,
1983; 50 FR 53304, Dec. 31, 1985]

§2.15 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) The Bureau Director, Deputy Di-
rectors, and Assistant Directors in the
Bureaus of Competition and Econom-
ics, the Bureau Director, Deputy Direc-
tors and Associate Directors of the Bu-
reau of Consumer Protection, Regional
Directors and Assistant Regional Di-
rectors are hereby authorized to re-
quest, through the Commission’s liai-
son officer, approval from the Attorney
General for the issuance of an order re-
quiring a witness to testify or provide
other information granting immunity
under title 18, section 6002, of the
United States Code.

(b) The Commission retains the right
to review the exercise of any of the
functions delegated under paragraph
(a) of this section. Appeals to the Com-
mission from an order requiring a wit-
ness to testify or provide other infor-
mation will be entertained by the Com-
mission only upon a showing that a
substantial question is involved, the
determination of which is essential to
serve the interests of justice. Such ap-
peals shall be made on the record and
shall be in the form of a brief not to ex-
ceed fifteen (15) pages in length and
shall be filed within five (b) days after
notice of the complained of action. The
appeal shall not operate to suspend the
hearing unless otherwise determined
by the person conducting the hearing
or ordered by the Commission.

(18 U.S.C. 6002, 6004)

[37 FR 5016, Mar. 9, 1972, as amended at 48 FR
41375, Sept. 15, 1983; 61 FR 50645, Sept. 26,
1996]
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§2.16 Custodians.

(a) Designation. The Commission shall
designate a custodian and one or more
deputy custodians for material to be
delivered pursuant to compulsory proc-
ess in an investigation, a purpose of
which is to determine whether any per-
son may have violated any provision of
the laws administered by the Commis-
sion. The custodian shall have the pow-
ers and duties prescribed by section 21
of the FTC Act. Deputy custodians
may perform all of the duties assigned
to custodians. The appropriate Bureau
Directors, Deputy Directors, Associate
Directors in the Bureau of Consumer
Protection, Assistant Directors in the
Bureau of Competition, Regional Di-
rectors or Assistant Regional Directors
shall take the action required by sec-
tion 21(b)(7) of the FTC Act if it is nec-
essary to replace a custodian or deputy
custodian.

(b) Copying of custodial documents.
The custodian designated pursuant to
section 21 of the Federal Trade Com-
mission Act (subject to the general su-
pervision of the Executive Director)
may, from among the material sub-
mitted, select the material the copying
of which is necessary or appropriate for
the official use of the Commission, and
shall determine, the number of copies
of any such material that are to be re-
produced. Copies of material in the
physical possession of the custodian
may be reproduced by or under the au-
thority of an employee of the Commis-
sion designated by the custodian.

(c) Material produced pursuant to the
Federal Trade Commission Act, while
in the custody of the custodian, shall
be for the official use of the Commis-
sion in accordance with the Act; but
such material shall upon reasonable
notice to the custodian be made avail-
able for examination by the person who
produced such material, or his duly au-
thorized representative, during regular
office hours established for the Com-
mission.

[45 FR 36343, May 29, 1980, as amended at 46
FR 26291, May 12, 1981; 48 FR 41376, Sept. 15,
1983; 50 FR 53305, Dec. 31, 1985]
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Subpart B—Petitions Filed Under
Section 7A of the Clayton Act,
as Amended, for Review of
Requests for Additional Infor-
;no_ltif)n or Documentary Ma-
eria

AUTHORITY: 15 U.S.C. 18a(d), (e).

§2.20 Petitions for review of requests
for additional information or docu-
mentary material.

(a) For purposes of this section, “sec-
ond request” refers to a request for ad-
ditional information or documentary
material issued under 16 CFR 803.20.

(b) Second request procedures—(1) No-
tice. Every request for additional infor-
mation or documentary material
issued under 16 CFR 803.20 shall inform
the recipient(s) of the request that the
recipient has a right to discuss modi-
fications or clarifications of the re-
quest with an authorized representa-
tive of the Commission. The request
shall identify the name and telephone
number of at least one such representa-
tive.

(2) Second request conference. An au-
thorized representative of the Commis-
sion shall invite the recipient to dis-
cuss the request for additional infor-
mation or documentary material soon
after the request is issued. At the con-
ference, the authorized representative
shall discuss the competitive issues
raised by the proposed transaction, to
the extent then known, and confer with
the recipient about the most effective
way to obtain information and docu-
ments relating to the competitive
issues raised. The conference will ordi-
narily take place within 5 business
days of issuance of the request, unless
the recipient declines the invitation or
requests a later date.

(38) Modification of requests. The au-
thorized representative shall modify
the request for additional information
or documentary material, or rec-
ommend such modification to the re-
sponsible Assistant Director of the Bu-
reau of Competition, if he or she deter-
mines that a less burdensome request
would be consistent with the needs of
the investigation. A request for addi-
tional information or documentary ma-
terial may be modified only in writing
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signed by the authorized representa-
tive.

(4) Review of request decisions. (i) If
the recipient of a request for additional
information or documentary material
believes that compliance with portions
of the request should not be required
and the recipient has exhausted reason-
able efforts to obtain clarifications or
modifications of the request from an
authorized representative, the recipi-
ent may petition the General Counsel
to consider and rule on unresolved
issues. Such petition shall be sub-
mitted by letter to the General Counsel
with a copy to the authorized rep-
resentative who participated in the
second request conference held under
paragraph (b)(3) of this section. The pe-
tition shall not, without leave of the
General Counsel, exceed 500 words, ex-
cluding any cover, table of contents,
table of authorities, glossaries, pro-
posed form of relief and any appendices
containing only sections of statutes or
regulations, and shall address peti-
tioner’s efforts to obtain modification
from the authorized representative.

(ii) Within 2 business days after re-
ceiving such a petition, the General
Counsel shall set a date for a con-
ference with the petitioner and the au-
thorized representative.

(iii) Such conference shall take place
within 7 business days after the Gen-
eral Counsel receives the petition, un-
less the request recipient agrees to a
later date or declines to attend a con-
ference.

(iv) Not later than 3 business days be-
fore the date of the conference, the pe-
titioner and the authorized representa-
tive may each submit memoranda re-
garding the issues presented in the pe-
tition. Such memoranda shall not,
without leave of the General Counsel,
exceed 1250 words, excluding any cover,
table of contents, table of authorities,
glossaries, proposed form of relief and
appendices containing only sections of
statutes or regulations. Such memo-
randa shall be delivered to counsel for
the other participants on the same day
they are delivered to the General Coun-
sel.

(v) The petitioner’s memorandum
shall include a concise statement of
reasons why the request should be
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modified, together with proposed modi-
fications, or a concise explanation why
the recipient believes it has substan-
tially complied with the request for ad-
ditional information or documentary
material.

(vi) The authorized representative’s
memorandum shall include a concise
statement of reasons why the peti-
tioner’s proposed modifications are in-
appropriate or a concise statement of
the reasons why the representative be-
lieves that the petitioner has not sub-
stantially complied with the request
for additional information and docu-
mentary material.

(vii) The General Counsel shall ad-
vise the petitioner and the authorized
representative of his or her decision
within 3 business days following the
conference.

[66 FR 8721, Feb. 1, 2001]

Subpart C—Consent Order
Procedure

§2.31 Opportunity to submit a pro-
posed consent order.

(a) Where time, the nature of the pro-
ceeding, and the public interest permit,
any individual, partnership, or corpora-
tion being investigated shall be af-
forded the opportunity to submit
through the operating Bureau or Re-
gional Office having responsibility in
the matter a proposal for disposition of
the matter in the form of a consent
order agreement executed by the party
being investigated and complying with
the requirements of §2.32, for consider-
ation by the Commission in connection
with a proposed complaint submitted
by the Commission’s staff.

(b) After a complaint has been issued,
the consent order procedure described
in this part will not be available except
as provided in §3.25(b).

[40 FR 15235, Apr. 4, 1975]

§2.32 Agreement.

Every agreement in settlement of a
Commission complaint shall contain,
in addition to an appropriate proposed
order, either an admission of the pro-
posed findings of fact and conclusions
of law submitted simultaneously by
the Commission’s staff or an admission
of all jurisdictional facts and an ex-
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press waiver of the requirement that
the Commission’s decision contain a
statement of findings of fact and con-
clusions of law. Every agreement also
shall waive further procedural steps
and all rights to seek judicial review or
otherwise to challenge or contest the
validity of the order. In addition,
where appropriate, every agreement in
settlement of a Commission complaint
challenging the lawfulness of a pro-
posed merger or acquisition shall also
contain a hold-separate or asset-main-
tenance order. The agreement may
state that the signing thereof is for
settlement purposes only and does not
constitute an admission by any party
that the law has been violated as al-
leged in the complaint. Every agree-
ment shall provide that:

(a) The complaint may be used in
construing the terms of the order;

(b) No agreement, understanding,
representation, or interpretation not
contained in the order or the aforemen-
tioned agreement may be used to vary
or to contradict the terms of the order;

(c) The order will have the same force
and effect and may be altered, modified
or set aside in the same manner pro-
vided by statute for Commission orders
issued on a litigated or stipulated
record;

(d) Except as provided by order of the
Commission, any order issued pursuant
to the agreement will become final
upon service;

(e) The agreement will not become a
part of the public record unless and
until it is accepted by the Commission;
and

(f) If the Commission accepts the
agreement, further proceedings will be
governed by §2.34.

[64 FR 46268, Aug. 25, 1999]

§2.33 Compliance procedure.

The Commission may in its discre-
tion require that a proposed agreement
containing an order to cease and desist
be accompanied by an initial report
signed by the respondent setting forth
in precise detail the manner in which
the respondent will comply with the
order when and if entered. Such report
will not become part of the public
record unless and until the accom-
panying agreement and order are ac-
cepted by the Commission. At the time
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any such report is submitted a respond-
ent may request confidentiality for any
portion thereof with a precise showing
of justification therefor as set out in
§4.9(c) and the General Counsel or the
General Counsel’s designee will dispose
of such requests in accordance with
that section.

[63 FR 32977, June 17, 1998]

§2.34 Disposition.

(a) Acceptance of proposed consent
agreement. The Commission may accept
or refuse to accept a proposed consent
agreement. Except as otherwise pro-
vided in paragraph (c) of this section,
acceptance does not constitute final
approval, but it serves as the basis for
further actions leading to final disposi-
tion of the matter.

(b) Effectiveness of hold-separate or
asset-maintenance order. Following ac-
ceptance of a consent agreement, the
Commission will, if it deems a hold-
separate or asset-maintenance order
appropriate, issue a complaint and
such an order as agreed to by the par-
ties. Such order will be final upon serv-
ice. The issuance of a complaint under
this paragraph will neither commence
an adjudicatory proceeding subject to
part 3 of this chapter nor subject the
consent agreement proceeding to the
prohibitions specified in §4.7 of this
chapter.

(c) Public comment. Promptly after its
acceptance of the consent agreement,
the Commission will place the order
contained in the consent agreement,
the complaint, and the consent agree-
ment on the public record for a period
of 30 days, or such other period as the
Commission may specify, for the re-
ceipt of comments or views from any
interested person. At the same time,
the Commission will place on the pub-
lic record an explanation of the provi-
sions of the order and the relief to be
obtained thereby and any other infor-
mation that it believes may help inter-
ested persons understand the order.
The Commission also will publish the
explanation in the FEDERAL REGISTER.
The Commission retains the discretion
to issue a complaint and a Final Deci-
sion and Order, incorporating the order
contained in a consent agreement, in
appropriate cases before seeking public
comment. Unless directed otherwise by
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the Commission, such Decision and
Order will be final upon service.

(d) Comment on initial compliance re-
port. If respondents have filed an initial
report of compliance pursuant to §2.33,
the Commission will place that report
on the public record, except for por-
tions, if any, granted confidential
treatment pursuant to §4.9(c) of this
chapter, with the complaint, the order,
and the consent agreement.

(e) Action following comment period. (1)
Following the comment period, on the
basis of comments received or other-
wise, the Commission may either with-
draw its acceptance of the agreement
and so notify respondents, in which
event it will take such other action as
it may consider appropriate, or issue
and serve its complaint in such form as
the circumstances may require and its
decision in disposition of the pro-
ceeding.

(2) The Commission, following the
comment period, may determine, on
the basis of the comments or other-
wise, that a Final Decision and Order
that was issued in advance of the com-
ment period should be modified. Absent
agreement by respondents to the modi-
fications, the Commission may initiate
a proceeding to reopen and modify the
decision and order in accordance with
§3.72(b) of this chapter or commence a
new administrative proceeding by
issuing a complaint in accordance with
§3.11 of this chapter.

[64 FR 46269, Aug. 25, 1999]

Subpart D—Reports of
Compliance

§2.41 Reports of compliance.

(a) In every proceeding in which the
Commission has issued an order pursu-
ant to the provisions of section 5 of the
Federal Trade Commission Act or sec-
tion 11 of the Clayton Act, as amended,
and except as otherwise specifically
provided in any such order, each re-
spondent named in such order shall file
with the Commission, within sixty (60)
days after service thereof, or within
such other time as may be provided by
the order or the rules in this chapter, a
report in writing, signed by the re-
spondent, setting forth in detail the
manner and form of his compliance
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with the order, and shall thereafter file
with the Commission such further
signed, written reports of compliance
as it may require. An original and one
copy of each such report shall be filed
with the Secretary of the Commission,
and one copy of each such report shall
be filed with the Associate Director for
Enforcement in the Bureau of Con-
sumer Protection (for consumer protec-
tion orders) or with the Assistant Di-
rector for Compliance in the Bureau of
Competition (for competition orders).
Reports of compliance shall be under
oath if so requested. Where the order
prohibits the use of a false advertise-
ment of a food, drug, device, or cos-
metic which may be injurious to health
because of results from its use under
the conditions prescribed in the adver-
tisement, or under such conditions as
are customary or usual, or if the use of
such advertisement is with intent to
defraud or mislead, or in any other
case where the circumstances so war-
rant, the order may provide for an in-
terim report stating whether and how
respondents intend to comply to be
filed within ten (10) days after service
of the order. Neither the filing of an
application for stay pursuant to §3.56,
nor the filing of a petition for judicial
review, shall operate to postpone the
time for filing a compliance report
under the order or this section. If the
Commission, or a court, determines to
grant a stay of an order, or portion
thereof, pending judicial review, or if
any order provision is automatically
stayed by statute, no compliance re-
port shall be due as to those portions of
the order that are stayed unless or-
dered by the court. Thereafter, as to
orders, or portions thereof, that are
stayed, the time for filing a report of
compliance shall begin to run de novo
from the final judicial determination,
except that if no petition for certiorari
has been filed following affirmance of
the order of the Commission by a court
of appeals, the compliance report shall
be due the day following the date on
which the time expires for the filing of
such petition. Staff of the Bureaus of
Competition and Consumer Protection
will review such reports of compliance
and may advise each respondent wheth-
er the staff intends to recommend that
the Commission take any enforcement
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action. The Commission may, however,
institute proceedings, including certifi-
cation of facts to the Attorney General
pursuant to the provisions of section
5(1) of the Federal Trade Commission
Act (15 U.S.C. 45(1)) and section 11(1) of
the Clayton Act, as amended (15 U.S.C.
21(1)), to enforce compliance with an
order, without advising a respondent
whether the actions set forth in a re-
port of compliance evidence compli-
ance with the Commission’s order or
without prior notice of any kind to a
respondent.

(b) The Commission has delegated to
the Director, the Deputy Directors, and
the Assistant Director for Compliance
of the Bureau of Competition, and to
the Director, the Deputy Directors, and
the Associate Director for Enforcement
of the Bureau of Consumer Protection
the authority to monitor compliance
reports and to open and close compli-
ance investigations. With respect to
any compliance matter which has re-
ceived previous Commission consider-
ation as to compliance or in which the
Commission or any Commissioner has
expressed an interest, any matter pro-
posed to be closed by reason of expense
of investigation or testing, or any mat-
ter involving substantial questions as
to the public interest, Commission pol-
icy or statutory construction, the Bu-
reaus shall submit an analysis to the
Commission regarding their intended
actions.

(c) The Commission has delegated to
the Director, Deputy Directors, and As-
sistant Directors of the Bureau of Com-
petition and to the Director, Deputy
Directors, and Associate Directors of
the Bureau of Consumer Protection,
and to the Regional Directors, the au-
thority, for good cause shown, to ex-
tend the time within which reports of
compliance with orders to cease and
desist may be filed. It is to be noted,
however, that an extension of time
within which a report of compliance
may be filed, or the filing of a report
which does not evidence full compli-
ance with the order, does not in any
circumstances suspend or relieve a re-
spondent from his obligation under the
law with respect to compliance with
such order. An order of the Commission
to cease and desist becomes final on
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the date and under the conditions pro-
vided in the Federal Trade Commission
Act and the Clayton Act. Any person,
partnership or corporation against
which an order to cease and desist has
been issued who is not in full compli-
ance with such order on and after the
date provided in these statutes for the
order to become final is in violation of
such order and is subject to an imme-
diate action for civil penalties. The au-
thority under this paragraph may not
be redelegated, except that the Asso-
ciate Director for Enforcement in the
Bureau of Consumer Protection and
the Assistant Director for Compliance
in the Bureau of Competition may each
name a designee under this paragraph.

(d) Any respondent subject to a Com-
mission order may request advice from
the Commission as to whether a pro-
posed course of action, if pursued by it,
will constitute compliance with such
order. The request for advice should be
submitted in writing to the Secretary
of the Commission and should include
full and complete information regard-
ing the proposed course of action. On
the basis of the facts submitted, as well
as other information available to the
Commission, the Commission will in-
form the respondent whether or not the
proposed course of action, if pursued,
would constitute compliance with its
order. A request ordinarily will be con-
sidered inappropriate for such advice:

(1) Where the course of action is al-
ready being followed by the requesting
party;

(2) Where the same or substantially
the same course of action is under in-
vestigation or is or has been the sub-
ject of a current proceeding, order, or
decree initiated or obtained by the
Commission or another governmental
agency; or

(3) Where the proposed course of ac-
tion or its effects may be such that an
informed decision thereon cannot be
made or could be made only after ex-
tensive investigation, clinical study,
testing or collateral inquiry.

Furthermore, the filing of a request for
advice under this paragraph does not in
any circumstances suspend or relieve a
respondent from his obligation under
the law with respect to his compliance
with the order. He must in any event
be in full compliance on and after the
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date the order becomes final as pre-
scribed by statute referred to in para-
graph (b) of this section. Advice to re-
spondents under this paragraph will be
published by the Commission in the
same manner and subject to the same
restrictions and considerations as advi-
sory opinions under §1.4 of this chap-
ter.

(e) The Commission may at any time
reconsider any advice given under this
section and, where the public interest
requires, rescind or revoke its prior ad-
vice. In such event the respondent will
be given notice of the Commission’s in-
tent to revoke or rescind and will be
given an opportunity to submit its
views to the Commission. The Commis-
sion will not proceed against a respond-
ent for violation of an order with re-
spect to any action which was taken in
good faith reliance upon the Commis-
sion’s advice under this section, where
all relevant facts were fully, com-
pletely, and accurately presented to
the Commission and where such action
was promptly discontinued upon notifi-
cation of rescission or revocation of
the Commission’s advice.

(f)(1) All applications for approval of
proposed divestitures, acquisitions, or
similar transactions subject to Com-
mission review under outstanding or-
ders shall fully describe the terms of
the transaction and shall set forth why
the transaction merits Commission ap-
proval. Such applications will be
placed on the public record, together
with any additional applicant submis-
sions that the Commission directs be
placed on the public record. The Direc-
tor of the Bureau of Competition is del-
egated the authority to direct such
placement.

(2) The Commission will receive pub-
lic comment on a prior approval appli-
cation for 30 days. During the comment
period, any person may file formal
written objections or comments with
the Secretary of the Commission, and
such objections or comments shall be
placed on the public record. In appro-
priate cases, the Commission may
shorten, eliminate, extend, or reopen a
comment period.

(3) Responses to applications under
this section, together with a statement
of supporting reasons, will be published
when made, together with responses to
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any public comments filed under this
section.

(4) Persons submitting information
that is subject to public record disclo-
sure under this section may request
confidential treatment for that infor-
mation or portions thereof in accord-
ance with §4.9(c) and the General Coun-
sel or the General Counsel’s designee
will dispose of such requests in accord-
ance with that section. Nothing in this
section requires that confidentiality
requests be resolved prior to, or con-
temporaneously with, the disposition
of the application.

[32 FR 8449, June 13, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.41, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

Subpart E—Requests To Reopen

§2.51 Requests to reopen.

(a) Scope. Any person, partnership, or
corporation subject to a Commission
decision containing a rule or order
which has become effective, or an order
to cease and desist which has become
final, may file with the Secretary a re-
quest that the Commission reopen the
proceeding to consider whether the
rule or order, including any affirmative
relief provision contained therein,
should be altered, modified, or set
aside in whole or in part.

(b) Contents. A request under this sec-
tion shall contain a satisfactory show-
ing that changed conditions of law or
fact require the rule or order to be al-
tered, modified or set aside, in whole or
in part, or that the public interest so
requires.

(1) This requirement shall not be
deemed satisfied if a request is merely
conclusory or otherwise fails to set
forth by affidavit(s) specific facts dem-
onstrating in detail:

(i) The nature of the changed condi-
tions and the reasons why they require
the requested modifications of the rule
or order; or

(ii) The reasons why the public inter-
est would be served by the modifica-
tion.

(2) Each affidavit shall set forth facts
that would be admissible in evidence
and shall show that the affiant is com-
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petent to testify to the matters stated
therein. All information and material
that the requester wishes the Commis-
sion to consider shall be contained in
the request at the time of filing.

(c) Opportunity for public comment. A
request under this section shall be
placed on the public record except for
material exempt from public disclosure
under rule 4.10(a). Unless the Commis-
sion determines that earlier disposition
is necessary, the request shall remain
on the public record for thirty (30) days
after a press release on the request is
issued. Bureau Directors are authorized
to publish a notice in the FEDERAL
REGISTER announcing the receipt of a
request to reopen at their discretion.
The public is invited to comment on
the request while it is on the public
record.

(d) Determination. After the period for
public comments on a request under
this section has expired and no later
than one hundred and twenty (120) days
after the date of the filing of the re-
quest, the Commission shall determine
whether the request complies with
paragraph (b) of this section and
whether the proceeding shall be re-
opened and the rule or order should be
altered, modified, or set aside as re-
quested. In doing so, the Commission
may, in its discretion, issue an order
reopening the proceeding and modi-
fying the rule or order as requested,
issue an order to show cause pursuant
to §3.72, or take such other action as is
appropriate: Provided, however, That
any action under §3.72 or otherwise
shall be concluded within the specified
120-day period.

(Sec. 6(g), 38 Stat. 721 (156 U.S.C. 46(g)); 80
Stat. 383, as amended, 81 Stat. 54 (5 U.S.C.
552))

[45 FR 36344, May 29, 1980, as amended at 46
FR 26291, May 12, 1981; 47 FR 33251, Aug. 2,
1982; 50 FR 53305, Dec. 31, 1985; 53 FR 40868,
Oct. 19, 1988; 65 FR 50637, Aug. 21, 2000]

PART 3—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS

Subpart A—Scope of Rules; Nature of
Adjudicative Proceedings

Sec.
3.1 Scope of the rules in this part; expedi-
tion of proceedings.
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3.2 Nature of adjudicative proceedings.

Subpart B—Pleadings

3.11 Commencement of proceedings.

3.12 Answer.

3.13 Adjudicative hearing on issues arising
in rulemaking proceedings under the
Fair Packaging and Labeling Act.

3.14 Intervention.

3.156 Amendments and supplemental plead-
ings.

Subpart C—Prehearing Procedures; Mo-
tions; Interlocutory Appeals; Summary
Decisions

3.21
3.22
3.23
3.24
3.25
3.26

Prehearing procedures.

Motions.

Interlocutory appeals.

Summary decisions.

Consent agreement settlements.

Motions following denial of preliminary
injunctive relief.

Subpart D—Discovery; Compulsory Process

3.31 General discovery provisions.

3.31A Expert discovery.

3.32 Admissions.

3.33 Depositions.

3.34 Subpoenas.

3.35 Interrogatories to parties.

3.36 Applications for subpoenas for records
of or appearances by certain officials or
employees of the Commission or officials
or employees of governmental agencies
other than the Commission, and sub-
poenas to be served in a foreign country.

3.37 Production of documents, electroni-
cally stored information, and any tan-
gible things; access for inspection and
other purposes.

3.38 Motion for order compelling disclosure
or discovery; sanctions.

3.38A Withholding requested material.

3.39 Orders requiring witnesses to testify or
provide other information and granting
immunity.

3.40 Admissibility of evidence in advertising
substantiation cases.

Subpart E—Hearings

3.41
3.42
3.43
3.44
3.45
3.46

General hearing rules.

Presiding officials.

Evidence.

Record.

In camera orders.

Proposed findings,
order.

conclusions, and

Subpart F—Decision

3.561 Initial decision.

3.52 Appeal from initial decision.

3.63 Review of initial decision in absence of
appeal.
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3.54 Decision on appeal or review.

3.55 Reconsideration.

3.56 Effective date of orders; application for
stay.

Subpart G [Reserved]

Subpart H—Reopening of Proceedings

3.71 Authority.
3.72 Reopening.

Subpart I—Recovery of Awards Under the
Equal Access to Justice Act in Com-
mission Proceedings

3.81 General provisions.
3.82 Information required from applicants.
3.83 Procedures for considering applicants.

AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.

SOURCE: 32 FR 8449, June 13, 1967, unless
otherwise noted.

Subpart A—Scope of Rules; Na-
ture of Adjudicative Pro-
ceedings

§3.1 Scope of the rules in this part; ex-
pedition of proceedings.

The rules in this part govern proce-
dure in formal adjudicative pro-
ceedings. To the extent practicable and
consistent with requirements of law,
the Commission’s policy is to conduct
such proceedings expeditiously. In the
conduct of such proceedings the Ad-
ministrative Law Judge and counsel
for all parties shall make every effort
at each stage of a proceeding to avoid
delay. In the event of a scheduling con-
flict between a proceeding in which the
Commission also has sought or is seek-
ing relief under Section 13(b) of the
FTC Act, 156 U.S.C. 53(b), and another
proceeding, the proceeding in which
the Commission also has sought or is
seeking relief under Section 13(b) shall
take precedence. The Commission, at
any time, or the Administrative Law
Judge at any time prior to the filing of
his or her initial decision, may, with
the consent of the parties, shorten any
time limit prescribed by these Rules of
Practice.

[74 FR 20208, May 1, 2009]
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§3.2 Nature
ceedings.

Adjudicative proceedings are those
formal proceedings conducted under
one or more of the statutes adminis-
tered by the Commission which are re-
quired by statute to be determined on
the record after opportunity for an
agency hearing. The term includes
hearings upon objections to orders re-
lating to the promulgation, amend-
ment, or repeal of rules under sections
4, 5 and 6 of the Fair Packaging and
Labeling Act, but does not include
rulemaking proceedings up to the time
when the Commission determines
under §1.26(g) of this chapter that ob-
jections sufficient to warrant the hold-
ing of a public hearing have been filed.
The term also includes proceedings for
the assessment of civil penalties pursu-
ant to §1.94 of this chapter. The term
does not include other proceedings
such as negotiations for and Commis-
sion consideration of the entry of con-
sent orders; investigational hearings as
distinguished from proceedings after
the issuance of a complaint; requests
for extensions of time to comply with
final orders or other proceedings in-
volving compliance with final orders;
proceedings for the promulgation of in-
dustry guides or trade regulation rules;
or the promulgation of substantive
rules and regulations.

[74 FR 1820, Jan. 13, 2009]

of adjudicative pro-

Subpart B—Pleadings

§3.11 Commencement of proceedings.

(a) Complaint. Except as provided in
§3.13, an adjudicative proceeding is
commenced when an affirmative vote
is taken by the Commission to issue a
complaint.

(b) Form of complaint. The Commis-
sion’s complaint shall contain the fol-
lowing:

(1) Recital of the legal authority and
jurisdiction for institution of the pro-
ceeding, with specific designation of
the statutory provisions alleged to
have been violated;

(2) A clear and concise factual state-
ment sufficient to inform each re-
spondent with reasonable definiteness
of the type of acts or practices alleged
to be in violation of the law;
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(3) Where practical, a form of order
which the Commission has reason to
believe should issue if the facts are
found to be as alleged in the complaint;
and

(4) Notice of the specific date, time
and place for the evidentiary hearing.
Unless a different date is determined
by the Commission, the date of the evi-
dentiary hearing shall be 5 months
from the date of the administrative
complaint in a proceeding in which the
Commission, in an ancillary pro-
ceeding, has sought or is seeking relief
pursuant to Section 13(b) of the FTC
Act, 15 U.S.C. 53(b), and 8 months from
the date of issuance of the administra-
tive complaint in all other proceedings.

[74 FR 1820, Jan. 13, 2009]

§3.12 Answer.

(a) Time for filing. A respondent shall
file an answer within 14 days after
being served with the complaint.

(b) Content of answer. An answer shall
conform to the following:

(1) If allegations of complaint are con-
tested. An answer in which the allega-
tions of a complaint are contested shall
contain:

(i) A concise statement of the facts
constituting each ground of defense;

(ii) Specific admission, denial, or ex-
planation of each fact alleged in the
complaint or, if the respondent is with-
out knowledge thereof, a statement to
that effect. Allegations of a complaint
not thus answered shall be deemed to
have been admitted.

(2) If allegations of complaint are ad-
mitted. If the respondent elects not to
contest the allegations of fact set forth
in the complaint, the answer shall con-
sist of a statement that the respondent
admits all of the material allegations
to be true. Such an answer shall con-
stitute a waiver of hearings as to the
facts alleged in the complaint, and to-
gether with the complaint will provide
a record basis on which the Commis-
sion shall issue a final decision con-
taining appropriate findings and con-
clusions and a final order disposing of
the proceeding. In such an answer, the
respondent may, however, reserve the
right to submit proposed findings of
fact and conclusions of law under §3.46.
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(c) Default. Failure of the respondent
to file an answer within the time pro-
vided shall be deemed to constitute a
waiver of the respondent’s right to ap-
pear and contest the allegations of the
complaint and to authorize the Com-
mission, without further notice to the
respondent, to find the facts to be as
alleged in the complaint and to enter a
final decision containing appropriate
findings and conclusions and a final
order disposing of the proceeding.

[74 FR 1820, Jan. 13, 2009]

§3.13 Adjudicative hearing on issues
arising in rulemaking proceedings
under the Fair Packaging and La-
beling Act.

(a) Notice of hearing. When the Com-
mission, acting under §1.26(g) of this
chapter, determines that objections
which have been filed are sufficient to
warrant the holding of an adjudicative
hearing in rulemaking proceedings
under the Fair Packaging and Labeling
Act, or when the Commission other-
wise determines that the holding of
such a hearing would be in the public
interest, a hearing will be held before
an Administrative Law Judge for the
purpose of receiving evidence relevant
and material to the issues raised by
such objections or other issues speci-
fied by the Commission. In such case
the Commission will publish a notice
in the FEDERAL REGISTER containing a
statement of:

(1) The provisions of the rule or order
to which objections have been filed;

(2) The issues raised by the objec-
tions or the issues on which the Com-
mission wishes to receive evidence;

(3) The time and place for hearing,
the time to be at least thirty (30) days
after publication of the notice; and

(4) The time within which, and the
conditions under which, any person
who petitioned for issuance, amend-
ment, or repeal of the rule or order, or
any person who filed objections suffi-
cient to warrant the holding of the
hearing, or any other interested per-
son, may file notice of intention to par-
ticipate in the proceeding.

(b) Parties. Any person who petitions
for issuance, amendment, or repeal of a
rule or order, and any person who files
objections sufficient to warrant the
holding of a hearing, and who files
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timely notice of intention to partici-
pate, shall be regarded as a party and
shall be individually served with any
pleadings filed in the proceeding. Upon
written application to the Administra-
tive Law Judge and a showing of good
cause, any interested person may be
designated by the Administrative Law
Judge as a party.

[32 FR 8449, June 13, 1967, as amended at 40
FR 33969, Aug. 13, 1975]

§3.14 Intervention.

(a) Any individual, partnership, unin-
corporated association, or corporation
desiring to intervene in an adjudicative
proceeding shall make written applica-
tion in the form of a motion setting
forth the basis therefor. Such applica-
tion shall have attached to it a certifi-
cate showing service thereof upon each
party to the proceeding in accordance
with the provisions of §4.4(b) of this
chapter. A similar certificate shall be
attached to the answer filed by any
party, other than counsel in support of
the complaint, showing service of such
answer upon the applicant. The Admin-
istrative Law Judge or the Commission
may by order permit the intervention
to such extent and upon such terms as
are provided by law or as otherwise
may be deemed proper.

(b) In an adjudicative proceeding
where the complaint states that dives-
titure relief is contemplated, the labor
organization[s] representing employees
of the respondent[s] may intervene as a
matter of right. Applications for such
intervention are to be made in accord-
ance with the procedures set forth in
paragraph (a) of this section and must
be filed within 60 days of the issuance
of the complaint. Intervention as a
matter of right shall be limited to the
issue of the effect, if any, of proposed
remedies on employment, with full
rights of participation in the pro-
ceeding concerning this issue. This
paragraph does not affect a labor orga-
nization’s ability to petition for leave
to intervene pursuant to §3.14(a).

[32 FR 8449, June 13, 1967, as amended at 46
FR 20979, Apr. 8, 1981]
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§3.15 Amendments and supplemental
pleadings.

(a) Amendments—(1) By leave. If and
whenever determination of a con-
troversy on the merits will be facili-
tated thereby, the Administrative Law
Judge may, upon such conditions as
are necessary to avoid prejudicing the
public interest and the rights of the
parties, allow appropriate amendments
to pleadings or notice of hearing: Pro-
vided, however, That a motion for
amendment of a complaint or notice
may be allowed by the Administrative
Law Judge only if the amendment is
reasonably within the scope of the
original complaint or notice. Motions
for other amendments of complaints or
notices shall be certified to the Com-
mission.

(2) Conformance to evidence. When
issues not raised by the pleadings or
notice of hearing but reasonably within
the scope of the original complaint or
notice of hearing are tried by express
or implied consent of the parties, they
shall be treated in all respects as if
they had been raised in the pleadings
or notice of hearing; and such amend-
ments of the pleadings or notice as
may be necessary to make them con-
form to the evidence and to raise such
issues shall be allowed at any time.

(b) Supplemental pleadings. The Ad-
ministrative Law Judge may, upon rea-
sonable notice and such terms as are
just, permit service of a supplemental
pleading or notice setting forth trans-
actions, occurrences, or events which
have happened since the date of the
pleading or notice sought to be supple-
mented and which are relevant to any
of the issues involved.

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory
Appeadals; Summary Decisions

§3.21 Prehearing procedures.

(a) Meeting of the parties before sched-
uling conference. As early as practicable
before the prehearing scheduling con-
ference described in paragraph (b) of
this section, but in any event no later
than 5 days after the answer is filed by
the last answering respondent, counsel
for the parties shall meet to discuss
the nature and basis of their claims
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and defenses and the possibilities for a
prompt settlement or resolution of the
case. The parties shall also agree, if
possible, on—

(1) A proposed discovery plan specifi-
cally addressing a schedule for deposi-
tions of fact witnesses, the production
of documents and electronically stored
information, and the timing of expert
discovery pursuant to §3.31A. The par-
ties’ agreement regarding electroni-
cally stored information should include
the scope of and a specified time period
for the exchange of such information
that is subject to §§3.31(b)(2), 3.31(c),
and 3.37(a), and the format for the dis-
closure of such information, consistent
with §§3.31(c)(3) and 3.37(c);

(2) A preliminary estimate of the
time required for the evidentiary hear-
ing; and

(3) Any other matters to be deter-
mined at the scheduling conference.

(b) Scheduling conference. Not later
than 10 days after the answer is filed
by the last answering respondent, the
Administrative Law Judge shall hold a
scheduling conference. At the sched-
uling conference, counsel for the par-
ties shall be prepared to address:

(1) Their factual and legal theories;

(2) The current status of any pending
motions;

(3) A schedule of proceedings that is
consistent with the date of the evi-
dentiary hearing set by the Commis-
sion;

(4) Steps taken to preserve evidence
relevant to the issues raised by the
claims and defenses;

(56) The scope of anticipated dis-
covery, any limitations on discovery,
and a proposed discovery plan, includ-
ing the disclosure of electronically
stored information;

(6) Issues that can be narrowed by
agreement or by motion, suggestions
to expedite the presentation of evi-
dence at trial, and any request to bifur-
cate issues, claims or defenses; and

(7) Other possible agreements or
steps that may aid in the just and ex-
peditious disposition of the proceeding
and to avoid unnecessary cost.

(c) Prehearing scheduling order. (1) Not
later than 2 days after the scheduling
conference, the Administrative Law
Judge shall enter an order that sets
forth the results of the conference and
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establishes a schedule of proceedings
that will permit the evidentiary hear-
ing to commence on the date set by the
Commission, including a plan of dis-
covery that addresses the deposition of
fact witnesses, timing of expert dis-
covery, and the production of docu-
ments and electronically stored infor-
mation, dates for the submission and
hearing of motions, the specific meth-
od by which exhibits shall be numbered
or otherwise identified and marked for
the record, and the time and place of a
final prehearing conference. The Com-
mission may, upon a showing of good
cause, order a later date for the evi-
dentiary hearing than the one specified
in the complaint.

(2) The Administrative Law Judge
may, upon a showing of good cause,
grant a motion to extend any deadline
or time specified in this scheduling
order other than the date of the evi-
dentiary hearing. Such motion shall
set forth the total period of extensions,
if any, previously obtained by the mov-
ing party. In determining whether to
grant the motion, the Administrative
Law Judge shall consider any exten-
sions already granted, the length of the
proceedings to date, the complexity of
the issues, and the need to conclude
the evidentiary hearing and render an
initial decision in a timely manner.
The Administrative Law Judge shall
not rule on ex parte motions to extend
the deadlines specified in the sched-
uling order, or modify such deadlines
solely upon stipulation or agreement of
counsel.

(d) Meeting prior to final prehearing
conference. Counsel for the parties shall
meet before the final prehearing con-
ference described in paragraph (e) of
this section to discuss the matters set
forth therein in preparation for the
conference.

(e) Final prehearing conference. As
close to the commencement of the evi-
dentiary hearing as practicable, the
Administrative Law Judge shall hold a
final prehearing conference, which
counsel shall attend in person, to sub-
mit any proposed stipulations as to
law, fact, or admissibility of evidence,
exchange exhibit and witness lists, and
designate testimony to be presented by
deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
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solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary
hearing.

(f) Additional prehearing conferences
and orders. The Administrative Law
Judge shall hold additional prehearing
and status conferences or enter addi-
tional orders as may be needed to en-
sure the just and expeditious disposi-
tion of the proceeding and to avoid un-
necessary cost. Such conferences shall
be held in person to the extent prac-
ticable.

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that
the conference (or any part thereof)
shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported.

[74 FR 1820, Jan. 13, 2009]

§3.22 Motions.

(a) Presentation and disposition. Mo-
tions filed under §3.26 or §4.17 shall be
directly referred to and ruled on by the
Commission. Motions to dismiss filed
before the evidentiary hearing, mo-
tions to strike, and motions for sum-
mary decision shall be directly referred
to the Commission and shall be ruled
on by the Commission unless the Com-
mission in its discretion refers the mo-
tion to the Administrative Law Judge.
Motions not referred to the Adminis-
trative Law Judge shall be ruled on by
the Commission within 45 days of the
filing of the last-filed answer or reply
to the motion, if any, unless the Com-
mission determines there is good cause
to extend the deadline. If the Commis-
sion refers the motion to the Adminis-
trative Law Judge, it may set a dead-
line for the ruling by the Administra-
tive Law Judge, and a party may seek
review of the ruling of the Administra-
tive Law Judge in accordance with
§3.23. During the time a proceeding is
before an Administrative Law Judge,
all other motions shall be addressed to
and decided by the Administrative Law
Judge, if within his or her authority.
The Administrative Law Judge shall
certify to the Commission a motion to
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disqualify filed under §3.42(g) if the Ad-
ministrative Law Judge does not dis-
qualify himself or herself within 10
days. The Administrative Law Judge
shall certify to the Commission forth-
with any other motion upon which he
or she has no authority to rule. Rulings
containing information granted in cam-
era status pursuant to §3.45 shall be
filed in accordance with §3.45(f). When
a motion to dismiss is made at the
close of the evidence offered in support
of the complaint based upon an alleged
failure to establish a prima facie case,
the Administrative Law Judge shall
defer ruling thereon until immediately
after all evidence has been received and
the hearing record is closed. All writ-
ten motions shall be filed with the Sec-
retary of the Commission, and all mo-
tions addressed to the Commission
shall be in writing. The moving party
shall also provide a copy of its motion
to the Administrative Law Judge at
the time the motion is filed with the
Secretary.

(b) Proceedings not stayed. A motion
under consideration by the Commission
shall not stay proceedings before the
Administrative Law Judge unless the
Commission so orders.

(c) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds there-
for. Memoranda in support of, or in op-
position to, any dispositive motion
shall not exceed 10,000 words. Memo-
randa in support of, or in opposition to,
any other motion shall not exceed 2,500
words. Any reply in support of a dis-
positive motion shall not exceed 5,000
words and any reply in support of any
other motion authorized by the Admin-
istrative Law Judge or the Commission
shall not exceed 1,260 words. These
word count limitations include head-
ings, footnotes, and quotations, but do
not include the cover, table of con-
tents, table of citations or authorities,
glossaries, statements with respect to
oral argument, any addendums con-
taining statutes, rules or regulations,
any certificates of counsel, proposed
form of order, and any attachment re-
quired by §3.45(e). Documents that fail
to comply with these provisions shall
not be filed with the Secretary. Mo-
tions must also include the name, ad-
dress, telephone number, fax number,
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and e-mail address (if any) of counsel
and attach a draft order containing the
proposed relief. If a party includes in a
motion information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the party shall file 2 versions of
the motion in accordance with the pro-
cedures set forth in §3.45(e). The party
shall mark its confidential filings with
brackets or similar conspicuous mark-
ings to indicate the material for which
it is claiming confidential treatment.
The time period specified by §3.22(d)
within which an opposing party may
file an answer will begin to run upon
service on that opposing party of the
confidential version of the motion.

(d) Responses. Within 10 days after
service of any written motion, or with-
in such longer or shorter time as may
be designated by the Administrative
Law Judge or the Commission, the op-
posing party shall answer or shall be
deemed to have consented to the grant-
ing of the relief asked for in the mo-
tion. If an opposing party includes in
an answer information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the opposing party shall file 2
versions of the answer in accordance
with the procedures set forth in
§3.45(e). The moving party shall have
no right to reply, except for dispositive
motions or as otherwise permitted by
the Administrative Law Judge or the
Commission. Reply and surreply briefs
to motions other than dispositive mo-
tions shall be permitted only in cir-
cumstances where the parties wish to
draw the Administrative Law Judge’s
or the Commission’s attention to re-
cent important developments or con-
trolling authority that could not have
been raised earlier in the party’s prin-
cipal brief. The reply may be condi-
tionally filed with the motion seeking
leave to reply. Any reply with respect
to a dispositive motion, or any per-
mitted reply to any other motion, shall
be filed within 5 days after service of
the last answer to that motion.

(e) Rulings on motions. Unless other-
wise provided by a relevant rule, the
Administrative Law Judge shall rule
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on motions within 14 days after the fil-
ing of all motion papers authorized by
this section. The Commission, for good
cause, may extend the time allowed for
a ruling.

(f) Motions for extensions. The Admin-
istrative Law Judge or the Commission
may waive the requirements of this
section as to motions for extensions of
time; however, the Administrative Law
Judge shall have no authority to rule
on er parte motions for extensions of
time.

(g) Statement. Each motion to quash
filed pursuant to §3.34(c), each motion
to compel or determine sufficiency pur-
suant to §3.38(a), each motion for sanc-
tions pursuant to §3.38(b), and each
motion for enforcement pursuant to
§3.38(c) shall be accompanied by a
signed statement representing that
counsel for the moving party has con-
ferred with opposing counsel in an ef-
fort in good faith to resolve by agree-
ment the issues raised by the motion
and has been unable to reach such an
agreement. If some of the matters in
controversy have been resolved by
agreement, the statement shall specify
the matters so resolved and the mat-
ters remaining unresolved. The state-
ment shall recite the date, time, and
place of each such conference between
counsel, and the names of all parties
participating in each such conference.
Unless otherwise ordered by the Ad-
ministrative Law Judge, the statement
required by this rule must be filed only
with the first motion concerning com-
pliance with the discovery demand at
issue.

[74 FR 1821, Jan. 13, 2009]

§3.23 Interlocutory appeals.

(a) Appeals without a determination by
the Administrative Law Judge. (1) The
Commission may, in its discretion, en-
tertain interlocutory appeals where a
ruling of the Administrative Law
Judge:

(i) Requires the disclosure of records
of the Commission or another govern-
mental agency or the appearance of an
official or employee of the Commission
or another governmental agency pursu-
ant to §3.36, if such appeal is based
solely on a claim of privilege: Provided,
that the Administrative Law Judge
shall stay until further order of the
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Commission the effectiveness of any
ruling, whether or not appeal is sought,
that requires the disclosure of non-
public Commission minutes, Commis-
sioner circulations, or similar docu-
ments prepared by the Commission, an
individual Commissioner, or the Office
of the General Counsel;

(ii) Suspends an attorney from par-
ticipation in a particular proceeding
pursuant to §3.42(d); or

(iii) Grants or denies an application
for intervention pursuant to the provi-
sions of §3.14.

(2) Appeal from such rulings may be
sought by filing with the Commission
an application for review within 3 days
after notice of the Administrative Law
Judge’s ruling. An answer may be filed
within 3 days after the application for
review is filed. The Commission upon
its own motion may enter an order
staying compliance with a discovery
demand authorized by the Administra-
tive Law Judge pursuant to §3.36 or
placing the matter on the Commis-
sion’s docket for review. Any order
placing the matter on the Commis-
sion’s docket for review will set forth
the scope of the review and the issues
which will be considered and will make
provision for the filing of memoranda
of law if deemed appropriate by the
Commission.

(b) Other interlocutory appeals. A
party may request the Administrative
Law Judge to determine that a ruling
involves a controlling question of law
or policy as to which there is substan-
tial ground for difference of opinion
and that an immediate appeal from the
ruling may materially advance the ul-
timate termination of the litigation or
subsequent review will be an inad-
equate remedy. An answer may be filed
within 3 days after the application for
review 1is filed. The Administrative
Law Judge shall issue a ruling on the
request for determination within 3
days of the deadline for filing an an-
swer. The party may file an application
for review with the Commission within
1 day after notice that the Administra-
tive Law Judge has issued the re-
quested determination or 1 day after
the deadline has passed for the Admin-
istrative Law Judge to issue a ruling
on the request for determination and
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the Administrative Law Judge has not
issued his or her ruling.

(c) The application for review shall
attach the ruling from which appeal is
being taken and any other portions of
the record on which the moving party
relies. Neither the application for re-
view nor the answer shall exceed 2,500
words. This word count limitation in-
cludes headings, footnotes, and
quotations, but does not include the
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
any attachment required by §3.45(e).
The Commission may order additional
briefing on the application.

(d) Ruling on application for review.
Within 3 days after the deadline for fil-
ing an answer, the Commission will de-
termine whether to grant the applica-
tion for review. The denial of an appli-
cation shall not constitute a ruling on
the merits of the ruling that is the sub-
ject of the application.

(e) Proceedings not stayed. An applica-
tion for review and appeal hereunder
shall not stay proceedings before the
Administrative Law Judge unless the
Judge or the Commission shall so
order.

[74 FR 1822, Jan. 13, 2009]

§3.24 Summary decisions.

(a) Procedure. (1) Any party may
move, with or without supporting affi-
davits, for a summary decision in the
party’s favor upon all or any part of
the issues being adjudicated. The mo-
tion shall be accompanied by a sepa-
rate and concise statement of the ma-
terial facts as to which the moving
party contends there is no genuine
issue for trial. Counsel in support of
the complaint may so move at any
time after 20 days following issuance of
the complaint and any respondent may
so move at any time after issuance of
the complaint. Any such motion by
any party, however, shall be filed in ac-
cordance with the scheduling order
issued pursuant to §3.21, but in any
case at least 30 days before the date
fixed for the hearing.

(2) Any other party may, within 14
days after service of the motion, file
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opposing affidavits. The opposing party
shall include a separate and concise
statement of those material facts as to
which the opposing party contends
there exists a genuine issue for trial, as
provided in §3.24(a)(3). The parties may
file memoranda of law in support of, or
in opposition to, the motion consistent
with §3.22(c). If a party includes in any
such brief or memorandum information
that has been granted in camera status
pursuant to §3.45(b) or is subject to
confidentiality protections pursuant to
a protective order, the party shall file
2 versions of the document in accord-
ance with the procedures set forth in
§3.45(e). If the Commission (or, when
appropriate, the Administrative Law
Judge) determines that there is no gen-
uine issue as to any material fact re-
garding liability or relief, it shall issue
a final decision and order. In the event
that the motion has been referred to
the Administrative Law dJudge, such
determination by the Administrative
Law Judge shall constitute his or her
initial decision and shall conform to
the procedures set forth in §3.51(c). A
summary decision, interlocutory in
character and in compliance with the
procedures set forth in §3.51(c), may be
rendered on the issue of liability alone
although there is a genuine issue as to
relief.

(3) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The
Commission (or, when appropriate, the
Administrative Law Judge) may per-
mit affidavits to be supplemented or
opposed by depositions, answers to in-
terrogatories, or further affidavits.
When a motion for summary decision is
made and supported as provided in this
rule, a party opposing the motion may
not rest upon the mere allegations or
denials of his or her pleading; the re-
sponse, by affidavits or as otherwise
provided in this rule, must set forth
specific facts showing that there is a
genuine issue of material fact for trial.
If no such response is filed, summary
decision, if appropriate, shall be ren-
dered.

(4) Should it appear from the affida-
vits of a party opposing the motion
that it cannot, for reasons stated,
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present by affidavit facts essential to
justify its opposition, the Commission
(or, when appropriate, the Administra-
tive Law Judge) may deny the motion
for summary decision or may order a
continuance to permit affidavits to be
obtained or depositions to be taken or
discovery to be had or make such other
order as is appropriate and a deter-
mination to that effect shall be made a
matter of record.

(6) If on motion under this rule a
summary decision is not rendered upon
the whole case or for all the relief
asked and a trial is necessary, the
Commission (or, when appropriate, the
Administrative Law Judge) shall issue
an order specifying the facts that ap-
pear without substantial controversy
and directing further proceedings in
the action. The facts so specified shall
be deemed established.

(b) Affidavits filed in bad faith. (1)
Should it appear to the satisfaction of
the Commission (or, when appropriate,
the Administrative Law Judge) at any
time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the
purpose of delay, or are patently frivo-
lous, the Commission (or, when appro-
priate, the Administrative Law Judge)
shall enter a determination to that ef-
fect upon the record.

(2) If upon consideration of all rel-
evant facts attending the submission of
any affidavit covered by paragraph
(b)(1) of this section, the Commission
(or, when appropriate, the Administra-
tive Law Judge) concludes that action
to suspend or remove an attorney from
the case is warranted, it shall take ac-
tion as specified in §3.42(d). If the Ad-
ministrative Law Judge to whom the
Commission has referred a motion for
summary decision concludes, upon con-
sideration of all the relevant facts at-
tending the submission of any affidavit
covered by paragraph (b)(1) of this sec-
tion, that the matter should be cer-
tified to the Commission for consider-
ation of disciplinary action against an
attorney, including reprimand, suspen-
sion or disbarment, the Administrative
Law Judge shall certify the matter,
with his or her findings and rec-
ommendations, to the Commission for
its consideration of disciplinary action
in the manner provided by the Commis-
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sion’s rules. If the Commission has ad-
dressed the motion directly, it may
consider such disciplinary action with-
out a certification by the Administra-
tive Law Judge.

[74 FR 1822, Jan. 13, 2009]

§3.25 Consent agreement settlements.

(a) The Administrative Law Judge
may, in his or her discretion and with-
out suspension of prehearing proce-
dures, hold conferences for the purpose
of supervising negotiations for the set-
tlement of the case, in whole or in
part, by way of consent agreement.

(b) A proposal to settle a matter in
adjudication by consent shall be sub-
mitted by way of a motion to withdraw
the matter from adjudication for the
purpose of considering a proposed set-
tlement. Such motion shall be filed
with the Secretary of the Commission,
as provided in §4.2. Any such motion
shall be accompanied by a consent pro-
posal; the proposal itself, however,
shall not be placed on the public record
unless and until it is accepted by the
Commission as provided herein. If the
consent proposal affects only some of
the respondents or resolves only some
of the charges in adjudication, the mo-
tion required by this paragraph shall so
state and shall specify the portions of
the matter that the proposal would re-
solve.

(c) If a consent agreement accom-
panying the motion has been executed
by one or more respondents and by
complaint counsel, has been approved
by the appropriate Bureau Director,
and conforms to §2.32, and the matter
is pending before an Administrative
Law Judge, the Secretary shall issue
an order withdrawing from adjudica-
tion those portions of the matter that
the proposal would resolve and all pro-
ceedings before the Administrative
Law Judge shall be stayed with respect
to such portions, pending a determina-
tion by the Commission pursuant to
paragraph (f) of this section. If a con-
sent proposal is not in the form of a
consent agreement executed by a re-
spondent, does not otherwise conform
to §2.32, or has not been executed by
complaint counsel, and the matter is
pending before the Administrative Law
Judge, he or she shall certify the mo-
tion and proposal to the Commission
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upon a written determination that
there is a reasonable possibility of set-
tlement. The certification may be ac-
companied by a recommendation to the
Commission as to the disposition of the
motion. The Administrative Law Judge
shall make a determination as to
whether to certify the motion within 5
days after the filing of the motion. The
filing of a motion under paragraph (b)
of this section and certification thereof
to the Commission shall not stay pro-
ceedings before the Administrative
Law Judge wunless the Commission
shall so order. Upon certification of
such motion, the Commission in its
discretion may issue an order with-
drawing from adjudication those por-
tions of the matter that the proposal
would resolve for the purpose of consid-
ering the consent proposal.

(d) If the matter is no longer pending
before the Administrative Law Judge,
the Commission in its discretion may,
upon motion filed under paragraph (b)
of this section, issue an order with-
drawing from adjudication those por-
tions of the matter that the proposal
would resolve for the purpose of consid-
ering the consent proposal. Such order
may issue whether or not the consent
proposal is in the form of a consent
agreement executed by a respondent,
otherwise conforms to §2.32, or has
been executed by complaint counsel.

(e) The Commission will treat those
portions of a matter withdrawn from
adjudication pursuant to paragraphs
(c) or (d) of this section as being in a
nonadjudicative status. Portions not so
withdrawn shall remain in an adjudica-
tive status.

(f) After some or all of the allega-
tions in a matter have been withdrawn
from adjudication, the Commission
may accept a proposed consent agree-
ment, reject it and return the matter
or affected portions thereof to adju-
dication for further proceedings, or
take such other action as it may deem
appropriate. If an agreement is accept-
ed, it will be disposed of as provided in
§2.34 of this chapter, except that if, fol-
lowing the public comment period pro-
vided for in §2.34, the Commission de-
cides, based on comments received or
otherwise, to withdraw its acceptance
of the agreement, it will so notify the
parties and will return to adjudication
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any portions of the matter previously
withdrawn from adjudication for fur-
ther proceedings or take such other ac-
tion it considers appropriate.

(g) This rule will not preclude the
settlement of the case by regular adju-
dicatory process through the filing of
an admission answer or submission of
the case to the Administrative Law
Judge on a stipulation of facts and an
agreed order.

[74 FR 20208, May 1, 2009]

§3.26 Motions following denial of pre-
liminary injunctive relief.

(a) This section sets forth two proce-
dures by which respondents may obtain
consideration of whether continuation
of an adjudicative proceeding is in the
public interest after a court has denied
preliminary injunctive relief in a sepa-
rate proceeding brought under section
13(b) of the Federal Trade Commission
Act, 156 U.S.C. 53(b), in aid of the adju-
dication.

(b) A motion under this section shall
be addressed to the Commission and
filed with the Secretary of the Com-
mission. If the Commission has filed a
request for a stay, injunction, or other
emergency relief pending appeal to a
court of appeals, the motion must be
filed within 14 days after, but no ear-
lier than, the court of appeals has de-
nied the Commission’s request. In cases
in which the Commission has not
sought relief from the court of appeals
within 7 days following the denial of a
preliminary injunction, the motion
must be filed within 14 days after the
district court has denied preliminary
relief.

(c) Withdrawal from adjudication. If a
court has denied preliminary injunc-
tive relief to the Commission in a sec-
tion 13(b) proceeding brought in aid of
an adjudicative proceeding, respond-
ents may move that the proceeding be
withdrawn from adjudication in order
to consider whether or not the public
interest warrants further litigation.
Such a motion shall be filed jointly or
separately by each of the respondents
in the adjudicative proceeding. Com-
plaint counsel may file a response
within 14 days after such motion is
filed. The matter will not be withdrawn
from adjudication unless the Commis-
sion so directs.
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(d) Consideration on the record. In-
stead of a motion to withdraw the mat-
ter from adjudication, any respondent
or respondents may file a motion under
this paragraph to dismiss the adminis-
trative complaint on the basis that the
public interest does not warrant fur-
ther litigation after a court has denied
preliminary injunctive relief to the
Commission. Complaint counsel may
file a response within 14 days after
such motion is filed. The filing of a mo-
tion to dismiss shall not stay the pro-
ceeding unless the Commission so di-
rects.

(e) Form. Memoranda in support of or
in opposition to such motions shall not
exceed 10,000 words. This word count
limitation includes headings, foot-
notes, and quotations, but does not in-
clude the cover, table of contents, table
of citations or authorities, glossaries,
statements with respect to oral argu-
ment, any addendums containing stat-
utes, rules or regulations, any certifi-
cates of counsel, proposed form of
order, and any attachment required by
§3.45(e).

(f) In camera materials. If any filing
includes materials that are subject to
confidentiality protections pursuant to
an order entered in either the pro-
ceeding under section 13(b) or in the
proceeding under this part, such mate-
rials shall be treated as in camera ma-
terials for purposes of this paragraph
and the party shall file 2 versions of
the document in accordance with the
procedures set forth in §3.45(e). The
time within which complaint counsel
may file an answer under this para-
graph will begin to run upon service of
the in camera version of the motion (in-
cluding any supporting briefs and
memoranda).

(g) Ruling by Commission. The Com-
mission shall rule on any motion au-
thorized by this section within 30 days
after the filing of the motion and any
memoranda in support of or in opposi-
tion to the motion.

[74 FR 1823, Jan. 13, 2009]
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Subpart D—Discovery;
Compulsory Process

§3.31 General discovery provisions.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; production of
documents or things for inspection and
other purposes; and requests for admis-
sion. Except as provided in the rules, or
unless the Administrative Law Judge
orders otherwise, the frequency or se-
quence of these methods is not limited.
The parties shall, to the greatest ex-
tent practicable, conduct discovery si-
multaneously; the fact that a party is
conducting discovery shall not operate
to delay any other party’s discovery.

(b) Mandatory initial disclosures. Com-
plaint counsel and respondent’s counsel
shall, within 5 days of receipt of a re-
spondent’s answer to the complaint
and without awaiting a discovery re-
quest, provide to each other:

(1) The name, and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to the allegations
of the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in
§3.31(c)(1); and

(2) A copy of, or a description by cat-
egory and location of, all documents
and electronically stored information
including declarations, transcripts of
investigational hearings and deposi-
tions, and tangible things in the pos-
session, custody, or control of the Com-
mission or respondent(s) that are rel-
evant to the allegations of the Com-
mission’s complaint, to the proposed
relief, or to the defenses of the respond-
ent, as set forth in §3.31(c)(1); unless
such information or materials are sub-
ject to the limitations in §3.31(c)(2),
privileged as defined in §3.31(c)(4), per-
tain to hearing preparation as defined
in §3.31(c)(5), pertain to experts as de-
fined in §3.31A, or are obtainable from
some other source that is more conven-
ient, less burdensome, or less expen-
sive. A party shall make its disclosures
based on the information then reason-
ably available to it and is not excused
from making its disclosures because it
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has not fully completed its investiga-
tion.

(c) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge or the Commission
in accordance with these rules, the
scope of discovery is as follows:

(1) In general. Parties may obtain dis-
covery to the extent that it may be
reasonably expected to yield informa-
tion relevant to the allegations of the
complaint, to the proposed relief, or to
the defenses of any respondent. Such
information may include the existence,
description, nature, custody, condition,
and location of any books, documents,
other tangible things, electronically
stored information, and the identity
and location of persons having any
knowledge of any discoverable matter.
Information may not be withheld from
discovery on grounds that the informa-
tion will be inadmissible at the hearing
if the information sought appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(2) Limitations. Complaint counsel
need only search for materials that
were collected or reviewed in the
course of the investigation of the mat-
ter or prosecution of the case and that
are in the possession, custody or con-
trol of the Bureaus or Offices of the
Commission that investigated the mat-
ter, including the Bureau of Econom-
ics. The Administrative Law Judge
may authorize for good cause addi-
tional discovery of materials in the
possession, custody, or control of those
Bureaus or Offices, or authorize other
discovery pursuant to §3.36. Neither
complaint counsel, respondent, nor a
third party receiving a discovery re-
quest under these rules is required to
search for materials generated and
transmitted between an entity’s coun-
sel (including counsel’s legal staff or
in-house counsel) and not shared with
anyone else, or between complaint
counsel and non-testifying Commission
employees, unless the Administrative
Law Judge determines there is good
cause to provide such materials. The
frequency or extent of use of the dis-
covery methods otherwise permitted
under these rules shall be limited by
the Administrative Law Judge if he or
she determines that:
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(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden and expense of the
proposed discovery outweigh its likely
benefit.

(3) Electronically stored information. A
party need not provide discovery of
electronically stored information from
sources that the party identifies as not
reasonably accessible because of undue
burden or cost. On a motion to compel
discovery, the party from whom dis-
covery is sought must show that the
information is not reasonably acces-
sible because of undue burden or cost.
If that showing is made, the Adminis-
trative Law Judge may nonetheless
order discovery if the requesting party
shows good cause, considering the limi-
tations of paragraph (c¢)(2). The Admin-
istrative Law Judge may specify condi-
tions for the discovery.

(4) Privilege. Discovery shall be denied
or limited in order to preserve the
privilege of a witness, person, or gov-
ernmental agency as governed by the
Constitution, any applicable act of
Congress, or the principles of the com-
mon law as they may be interpreted by
the Commission in the light of reason
and experience.

(5) Hearing preparations: Materials.
Subject to the provisions of §3.31A, a
party may obtain discovery of docu-
ments and tangible things otherwise
discoverable under paragraph (c)(1) of
this section and prepared in anticipa-
tion of litigation or for hearing by or
for another party or by or for that
other party’s representative (including
the party’s attorney, consultant, or
agent) only upon a showing that the
party seeking discovery has substan-
tial need of the materials in the prepa-
ration of its case and that the party is
unable without undue hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
Administrative Law Judge shall pro-
tect against disclosure of the mental
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impressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party.

(d) Protective orders; orders to preserve
evidence. In order to protect the parties
and third parties against improper use
and disclosure of confidential informa-
tion, the Administrative Law Judge
shall issue a protective order as set
forth in the appendix to this section.
The Administrative Law Judge may
also deny discovery or make any other
order which justice requires to protect
a party or other person from annoy-
ance, embarrassment, oppression, or
undue burden or expense, or to prevent
undue delay in the proceeding. Such an
order may also be issued to preserve
evidence upon a showing that there is
substantial reason to believe that such
evidence would not otherwise be avail-
able for presentation at the hearing.

(e) Supplementation of disclosures and
responses. A party who has made a
mandatory initial disclosure under
§3.31(b) or responded to a request for
discovery with a disclosure or response
is under a duty to supplement or cor-
rect the disclosure or response to in-
clude information thereafter acquired
if ordered by the Administrative Law
Judge or in the following cir-
cumstances:

(1) A party is under a duty to supple-
ment at appropriate intervals its man-
datory initial disclosures under §3.31(b)
if the party learns that in some mate-
rial respect the information disclosed
is incomplete or incorrect and if the
additional or corrective information
has not otherwise been made known to
the other parties during the discovery
process or in writing.

(2) A party is under a duty to amend
in a timely manner a prior response to
an interrogatory, request for produc-
tion, or request for admission if the
party learns that the response is in
some material respect incomplete or
incorrect.

(f) Stipulations. When approved by the
Administrative Law Judge, the parties
may by written stipulation (1) provide
that depositions may be taken before
any person, at any time or place, upon
any notice, and in any manner and
when so taken may be used like other
depositions, and (2) modify the proce-
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dures provided by these rules for other
methods of discovery.

(g) Disclosure of privileged or protected
information or communications; scope of
waiver; obligations of receiving party.
(1)(i) The disclosure of privileged or
protected information or communica-
tions during a part 3 proceeding or dur-
ing a Commission precomplaint inves-
tigation shall not operate as a waiver
if:

(A) The disclosure is inadvertent;

(B) The holder of the privilege or pro-
tection took reasonable steps to pre-
vent disclosure; and

(C) The holder promptly took reason-
able steps to rectify the error, includ-
ing notifying any party that received
the information or communication of
the claim and the basis for it.

(ii) After being notified, the receiving
party must promptly return, sequester,
or destroy the specified information
and any copies it has; must not use or
disclose the information until the
claim is resolved; must take reasonable
steps to retrieve the information if the
party disclosed it before being notified;
and may promptly present the informa-
tion to the Administrative Law Judge
under seal for a determination of the
claim. The producing party must pre-
serve the information until the claim
is resolved.

(2) The disclosure of privileged or
protected information or communica-
tions during a part 3 proceeding or dur-
ing a Commission precomplaint inves-
tigation shall waive the privilege or
protection as to undisclosed informa-
tion or communications only if:

(i) The waiver is intentional;

(ii) The disclosed and undisclosed in-
formation or communications concern
the same subject matter; and

(iii) They ought in fairness to be con-
sidered together.

(h) Restriction on filings. Unless other-
wise ordered by the Administrative
Law Judge in his or her discretion,
mandatory initial and supplemental
disclosures, interrogatories, deposi-
tions, requests for documents, requests
for admissions, and answers and re-
sponses thereto shall be served upon
other parties but shall not be filed with
the Office of the Secretary, the Admin-
istrative Law Judge, or otherwise pro-
vided to the Commission, except to
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support or oppose a motion or to offer
as evidence.

APPENDIX A TO §3.31: STANDARD PROTECTIVE
ORDER.

For the purpose of protecting the interests
of the parties and third parties in the above-
captioned matter against improper use and
disclosure of confidential information sub-
mitted or produced in connection with this
matter:

IT IS HEREBY ORDERED THAT this Pro-
tective Order Governing Confidential Mate-
rial (“Protective Order”) shall govern the
handling of all Discovery Material, as here-
after defined.

1. As used in this Order, “confidential ma-
terial” shall refer to any document or por-
tion thereof that contains privileged, com-
petitively sensitive information, or sensitive
personal information. “Sensitive personal in-
formation” shall refer to, but shall not be
limited to, an individual’s Social Security
number, taxpayer identification number, fi-
nancial account number, credit card or debit
card number, driver’s license number, state-
issued identification number, passport num-
ber, date of birth (other than year), and any
sensitive health information identifiable by
individual, such as an individual’s medical
records. “Document” shall refer to any dis-
coverable writing, recording, transcript of
oral testimony, or electronically stored in-
formation in the possession of a party or a
third party. “Commission” shall refer to the
Federal Trade Commission (“FTC”), or any of
its employees, agents, attorneys, and all
other persons acting on its behalf, excluding
persons retained as consultants or experts
for purposes of this proceeding.

2. Any document or portion thereof sub-
mitted by a respondent or a third party dur-
ing a Federal Trade Commission investiga-
tion or during the course of this proceeding
that is entitled to confidentiality under the
Federal Trade Commission Act, or any regu-
lation, interpretation, or precedent con-
cerning documents in the possession of the
Commission, as well as any information
taken from any portion of such document,
shall be treated as confidential material for
purposes of this Order. The identity of a
third party submitting such confidential ma-
terial shall also be treated as confidential
material for the purposes of this Order where
the submitter has requested such confiden-
tial treatment.

3. The parties and any third parties, in
complying with informal discovery requests,
disclosure requirements, or discovery de-
mands in this proceeding may designate any
responsive document or portion thereof as
confidential material, including documents
obtained by them from third parties pursu-
ant to discovery or as otherwise obtained.
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4. The parties, in conducting discovery
from third parties, shall provide to each
third party a copy of this Order so as to in-
form each such third party of his, her, or its
rights herein.

5. A designation of confidentiality shall
constitute a representation in good faith and
after careful determination that the mate-
rial is not reasonably believed to be already
in the public domain and that counsel be-
lieves the material so designated constitutes
confidential material as defined in Para-
graph of this Order.

6. Material may be designated as confiden-
tial by placing on or affixing to the docu-
ment containing such material (in such man-
ner as will not interfere with the legibility
thereof), or if an entire folder or box of docu-
ments is confidential by placing or affixing
to that folder or box, the designation “CON-
FIDENTIAL—FTC Docket No. XXXX” or any
other appropriate notice that identifies this
proceeding, together with an indication of
the portion or portions of the document con-
sidered to be confidential material. Con-
fidential information contained in electronic
documents may also be designated as con-
fidential by placing the designation “CON-
FIDENTIAL—FTC Docket No. XXXX” or any
other appropriate notice that identifies this
proceeding, on the face of the CD or DVD or
other medium on which the document is pro-
duced. Masked or otherwise redacted copies
of documents may be produced where the
portions deleted contain privileged matter,
provided that the copy produced shall indi-
cate at the appropriate point that portions
have been deleted and the reasons therefor.

7. Confidential material shall be disclosed
only to: (a) the Administrative Law Judge
presiding over this proceeding, personnel as-
sisting the Administrative Law Judge, the
Commission and its employees, and per-
sonnel retained by the Commission as ex-
perts or consultants for this proceeding; (b)
judges and other court personnel of any
court having jurisdiction over any appellate
proceedings involving this matter; (¢c) out-
side counsel of record for any respondent,
their associated attorneys and other employ-
ees of their law firm(s), provided they are
not employees of a respondent; (d) anyone re-
tained to assist outside counsel in the prepa-
ration or hearing of this proceeding includ-
ing consultants, provided they are not affili-
ated in any way with a respondent and have
signed an agreement to abide by the terms of
the protective order; and (e) any witness or
deponent who may have authored or received
the information in question.

8. Disclosure of confidential material to
any person described in Paragraph 7 of this
Order shall be only for the purposes of the
preparation and hearing of this proceeding,
or any appeal therefrom, and for no other
purpose whatsoever, provided, however, that



Federal Trade Commission

the Commission may, subject to taking ap-
propriate steps to preserve the confiden-
tiality of such material, use or disclose con-
fidential material as provided by its Rules of
Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal
obligation imposed upon the Commission.

9. In the event that any confidential mate-
rial is contained in any pleading, motion, ex-
hibit or other paper filed or to be filed with
the Secretary of the Commission, the Sec-
retary shall be so informed by the Party fil-
ing such papers, and such papers shall be
filed in camera. To the extent that such ma-
terial was originally submitted by a third
party, the party including the materials in
its papers shall immediately notify the sub-
mitter of such inclusion. Confidential mate-
rial contained in the papers shall continue to
have in camera treatment until further order
of the Administrative Law Judge, provided,
however, that such papers may be furnished
to persons or entities who may receive con-
fidential material pursuant to Paragraphs 7
or 8. Upon or after filing any paper con-
taining confidential material, the filing
party shall file on the public record a dupli-
cate copy of the paper that does not reveal
confidential material. Further, if the protec-
tion for any such material expires, a party
may file on the public record a duplicate
copy which also contains the formerly pro-
tected material.

10. If counsel plans to introduce into evi-
dence at the hearing any document or tran-
script containing confidential material pro-
duced by another party or by a third party,
they shall provide advance notice to the
other party or third party for purposes of al-
lowing that party to seek an order that the
document or transcript be granted in camera
treatment. If that party wishes in camera
treatment for the document or transcript,
the party shall file an appropriate motion
with the Administrative Law Judge within 5
days after it receives such notice. Except
where such an order is granted, all docu-
ments and transcripts shall be part of the
public record. Where in camera treatment is
granted, a duplicate copy of such document
or transcript with the confidential material
deleted therefrom may be placed on the pub-
lic record.

11. If any party receives a discovery re-
quest in any investigation or in any other
proceeding or matter that may require the
disclosure of confidential material submitted
by another party or third party, the recipi-
ent of the discovery request shall promptly
notify the submitter of receipt of such re-
quest. Unless a shorter time is mandated by
an order of a court, such notification shall be
in writing and be received by the submitter
at least 10 business days before production,
and shall include a copy of this Protective
Order and a cover letter that will apprise the
submitter of its rights hereunder. Nothing
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herein shall be construed as requiring the re-
cipient of the discovery request or anyone
else covered by this Order to challenge or ap-
peal any order requiring production of con-
fidential material, to subject itself to any
penalties for non-compliance with any such
order, or to seek any relief from the Admin-
istrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s ef-
forts to challenge the disclosure of confiden-
tial material. In addition, nothing herein
shall limit the applicability of Rule 4.11(e) of
the Commission’s Rules of Practice, 16 CFR
4.11(e), to discovery requests in another pro-
ceeding that are directed to the Commission.

12. At the time that any consultant or
other person retained to assist counsel in the
preparation of this action concludes partici-
pation in the action, such person shall re-
turn to counsel all copies of documents or
portions thereof designated confidential that
are in the possession of such person, together
with all notes, memoranda or other papers
containing confidential information. At the
conclusion of this proceeding, including the
exhaustion of judicial review, the parties
shall return documents obtained in this ac-
tion to their submitters, provided, however,
that the Commission’s obligation to return
documents shall be governed by the provi-
sions of Rule 4.12 of the Rules of Practice, 16
CFR 4.12.

13. The provisions of this Protective Order,
insofar as they restrict the communication
and use of confidential discovery material,
shall, without written permission of the sub-
mitter or further order of the Commission,
continue to be binding after the conclusion
of this proceeding.

[74 FR 1824, Jan. 13, 2009, as amended at 74
FR 20309, May 1, 2009]

§3.31A Expert discovery.

(a) The parties shall serve each other
with a list of experts they intend to
call as witnesses at the hearing not
later than 1 day after the close of fact
discovery, meaning the close of dis-
covery except for depositions and other
discovery permitted under §3.24(a)4),
and discovery for purposes of authen-
ticity and admissibility of exhibits.
Complaint counsel shall serve the
other parties with a report prepared by
each of its expert witnesses not later
than 14 days after the close of fact dis-
covery. Each respondent shall serve
each other party with a report pre-
pared by each of its expert witnesses
not later than 14 days after the dead-
line for service of complaint counsel’s
expert reports. Complaint counsel shall
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serve respondents with a list of any re-
buttal expert witnesses and a rebuttal
report prepared by each such witness
not later than 10 days after the dead-
line for service of respondent’s expert
reports. Aside from any information re-
quired by paragraph (c), a rebuttal re-
port shall be limited to rebuttal of
matters set forth in a respondent’s ex-
pert reports. If material outside the
scope of fair rebuttal is presented, a re-
spondent may file a motion not later
than 5 days after the deadline for serv-
ice of complaint counsel’s rebuttal re-
ports, seeking appropriate relief with
the Administrative Law Judge, includ-
ing striking all or part of the report,
leave to submit a surrebuttal report by
respondent’s experts, or leave to call a
surrebuttal witness and to submit a
surrebuttal report by that witness.

(b) No party may call an expert wit-
ness at the hearing unless he or she has
been listed and has provided reports as
required by this section. Each side will
be limited to calling at the evidentiary
hearing 5 expert witnesses, including
any rebuttal or surrebuttal expert wit-
nesses. A party may file a motion seek-
ing leave to call additional expert wit-
nesses due to extraordinary cir-
cumstances.

(c) Each report shall be signed by the
expert and contain a complete state-
ment of all opinions to be expressed
and the basis and reasons therefor; the
data, materials, or other information
considered by the witness in forming
the opinions; any exhibits to be used as
a summary of or support for the opin-
ions; the qualifications of the witness,
including a list of all publications au-
thored by the witness within the pre-
ceding 10 years; the compensation to be
paid for the study and testimony; and a
listing of any other cases in which the
witness has testified as an expert at
trial or by deposition within the pre-
ceding 4 years. A rebuttal or
surrebuttal report need not include any
information already included in the
initial report of the witness.

(d) A party may depose any person
who has been identified as an expert
whose opinions may be presented at
trial. Unless otherwise ordered by the
Administrative Law Judge, a deposi-
tion of any expert witness shall be con-
ducted after the disclosure of a report
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prepared by the witness in accordance
with paragraph (a). Depositions of ex-
pert witnesses shall be completed not
later than 65 days after the close of
fact discovery. Upon motion, the Ad-
ministrative Law Judge may order fur-
ther discovery by other means, subject
to such restrictions as to scope as the
Administrative Law Judge may deem
appropriate. A party, however, may not
discover facts known or opinions held
by an expert who has been retained or
specially employed by another party in
anticipation of litigation or prepara-
tion for hearing and who is not listed
as a witness for the evidentiary hear-
ing.

[74 FR 1826, Jan. 13, 2009]

§3.32 Admissions.

(a) At any time after thirty (30) days
after issuance of complaint, or after
publication of notice of an adjudicative
hearing in a rulemaking proceeding
under §3.13, any party may serve on
any other party a written request for
admission of the truth of any matters
relevant to the pending proceeding set
forth in the request that relate to
statements or opinions of fact or of the
application of law to fact, including
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request
unless they have been or are otherwise
furnished or are known to be, and in
the request are stated as being, in the
possession of the other party. Each
matter of which an admission is re-
quested shall be separately set forth. A
copy of the request shall be filed with
the Secretary.

(b) The matter is admitted unless,
within ten (10) days after service of the
request, or within such shorter or
longer time as the Administrative Law
Judge may allow, the party to whom
the request is directed serves upon the
party requesting the admission, with a
copy filed with the Secretary, a sworn
written answer or objection addressed
to the matter. If objection is made, the
reasons therefor shall be stated. The
answer shall specifically deny the mat-
ter or set forth in detail the reasons
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of
the requested admission, and when
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good faith requires that a party qualify
its answer or deny only a part of the
matter of which an admission is re-
quested, the party shall specify so
much of it as is true and qualify or
deny the remainder. An answering
party may not give lack of information
or knowledge as a reason for failure to
admit or deny unless the party states
that it has made reasonable inquiry
and that the information known to or
readily obtainable by the party is in-
sufficient to enable it to admit or deny.
A party who considers that a matter of
which an admission has been requested
presents a genuine issue for trial may
not, on that ground alone, object to the
request; the party may deny the mat-
ter or set fourth reasons why the party
cannot admit or deny it.

(c) Any matter admitted under this
rule is conclusively established unless
the Administrative Law Judge on mo-
tion permits withdrawal or amendment
of the admission. The Administrative
Law Judge may permit withdrawal or
amendment when the presentation of
the merits of the proceeding will be
subserved thereby and the party who
obtained the admission fails to satisfy
the Administrative Law Judge that
withdrawal or amendment will preju-
dice him in maintaining his action or
defense on the merits. Any admission
made by a party under this rule is for
the purpose of the pending proceeding
only and is not an admission by him
for any other purpose nor may it be
used against him in any other pro-
ceeding.

[43 FR 56865, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985]

§3.33 Depositions.

(a) In general. Any party may take a
deposition of any named person or of a
person or persons described with rea-
sonable particularity, provided that
such deposition is reasonably expected
to yield information within the scope
of discovery under §3.31(c)(1) and sub-
ject to the requirements in §3.36. Such
party may, by motion, obtain from the
Administrative Law Judge an order to
preserve relevant evidence upon a
showing that there is substantial rea-
son to believe that such evidence would
not otherwise be available for presen-
tation at the hearing. Depositions may
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be taken before any person having
power to administer oaths, either
under the law of the United States or
of the state or other place in which the
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall
have no interest in the outcome of the
proceeding. The party seeking the dep-
osition shall serve upon each person
whose deposition is sought and upon
each party to the proceeding reason-
able notice in writing of the time and
place at which it will be taken, and the
name and address of each person or
persons to be examined, if known, and
if the name is not known, a description
sufficient to identify them. The parties
may stipulate in writing or the Admin-
istrative Law Judge may upon motion
order that a deposition be taken by
telephone or other remote electronic
means. A deposition taken by such
means is deemed taken at the place
where the deponent is to answer ques-
tions.

(b) The Administrative Law Judge
may rule on motion by a party that a
deposition shall not be taken upon a
determination that such deposition
would not be reasonably expected to
meet the scope of discovery set forth
under §3.31(c), or that the value of the
deposition would be outweighed by the
considerations set forth under §3.43(b).
The fact that a witness testifies at an
investigative hearing does not preclude
the deposition of that witness.

(c)(1) Notice to corporation or other or-
ganization. A party may name as the
deponent a public or private corpora-
tion, partnership, association, govern-
mental agency other than the Federal
Trade Commission, or any bureau or
regional office of the Federal Trade
Commission, and describe with reason-
able particularity the matters on
which examination is requested. The
organization so named shall designate
one or more officers, directors, or man-
aging agents, or other persons who con-
sent to testify on its behalf, and may
set forth, for each person designated,
the matters on which he or she will
testify. A subpoena shall advise a non-
party organization of its duty to make
such a designation. The persons so des-
ignated shall testify as to matters
known or reasonably available to the
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organization. This subsection does not
preclude taking a deposition by any
other procedure authorized in these
rules.

(2) Notice to Commission. Except as
provided in §3.31(h), notices of deposi-
tions shall not be filed with the Office
of the Secretary, the Administrative
Law Judge, or otherwise provided to
the Commission.

(d) Taking of deposition. BEach depo-
nent shall be duly sworn, and any party
shall have the right to question him or
her. Objections to questions or to evi-
dence presented shall be in short form,
stating the grounds of objections relied
upon. The questions propounded and
the answers thereto, together with all
objections made, shall be recorded and
certified by the officer. Thereafter,
upon payment of the charges therefor,
the officer shall furnish a copy of the
deposition to the deponent and to any
party.

(e) Depositions upon written questions.
A party desiring to take a deposition
upon written questions shall serve
them upon every other party with a no-
tice stating:

(1) The name and address of the per-
son who is to answer them, and

(2) The name or descriptive title and
address of the officer before whom the
deposition is to be taken.

A deposition upon written questions
may be taken of a public or private
corporation, partnership, association,
governmental agency other than the
Federal Trade Commission, or any bu-
reau or regional office of the Federal
Trade Commission in accordance with
the provisions of §3.33(c). Within 30
days after the notice and written ques-
tions are served, any other party may
serve cross questions upon all other
parties. Within 10 days after being
served with cross questions, the party
taking the deposition may serve redi-
rect questions upon all other parties.
Within 10 days after being served with
redirect questions, any other party
may serve recross questions upon all
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of
all questions served shall be delivered
by the party taking the deposition to
the officer designated in the notice,
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who shall proceed promptly to take the
testimony of the deponent in response
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice
and the questions received by him or
her. When the deposition is filed the
party taking it shall promptly give no-
tice thereof to all other parties.

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or
substance, in the manner provided by
§3.44(b). Any such deposition shall, in
addition to the other required proce-
dures, be read to or by the deponent
and signed by him or her, unless the
parties by stipulation waive the sign-
ing or the deponent is unavailable or
cannot be found or refuses to sign. If
the deposition is not signed by the de-
ponent within 30 days of its submission
or attempted submission, the officer
shall sign it and certify that the sign-
ing has been waived or that the depo-
nent is unavailable or that the depo-
nent has refused to sign, as the case
may be, together with the reason for
the refusal to sign, if any has been
given. The deposition may then be used
as though signed unless, on a motion to
suppress under §3.33(2)(2)(iv), the Ad-
ministrative Law Judge determines
that the reasons given for the refusal
to sign require rejection of the deposi-
tion in whole or in part. In addition to
and not in lieu of the procedure for for-
mal correction of the deposition, the
deponent may enter in the record at
the time of signing a list of objections
to the transcription of his or her re-
marks, stating with specificity the al-
leged errors in the transcript.

(g) Objections; errors and irregular-
ities—(1) Objections to admissibility. Sub-
ject to the provisions of paragraph
(2)(2) of this section, objection may be
made at the hearing to receiving in
evidence any deposition or part thereof
for any reason which would require the
exclusion of the evidence if the witness
were then present and testifying.

(2) Effect of errors and irregularities in
depositions—(i) As to notice. All errors
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon
the party giving the notice.

(i1) As to disqualification of officer. Ob-
jection to taking a deposition because
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of disqualification of the officer before
whom it is to be taken is waived unless
made before the taking of the deposi-
tion begins or as soon thereafter as the
disqualification becomes known or
could be discovered with reasonable
diligence.

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness
or to the competency, relevancy, or
materiality of testimony are not
waived by failure to make them before
or during the taking of the deposition,
unless the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(B) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties, and errors of any Kkind
which might be obviated, removed, or
cured if promptly presented, are waived
unless seasonable objection thereto is
made at the taking of the deposition.

(C) Objections to the form of written
questions are waived unless served in
writing upon all parties within the
time allowed for serving the succeeding
cross or other questions and within 5
days after service of the last questions
authorized.

(iv) As to completion and return of dep-
osition. BErrors and irregularities in the
manner in which the testimony is tran-
scribed or the deposition is prepared,
signed, certified, endorsed, or other-
wise dealt with by the officer are
waived unless a motion to suppress the
deposition or some part thereof is made
with reasonable promptness after such
defect is or with due diligence might
have been ascertained.

[74 FR 1827, Jan. 13, 2009]

§3.34 Subpoenas.

(a) Subpoenas ad testificandum. Coun-
sel for a party may sign and issue a
subpoena, on a form provided by the
Secretary, requiring a person to appear
and give testimony at the taking of a
deposition to a party requesting such
subpoena or to attend and give testi-
mony at an adjudicative hearing.

(b) Subpoenas duces tecum; subpoenas
to permit inspection of premises. Counsel
for a party may sign and issue a sub-
poena, on a form provided by the Sec-
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retary, commanding a person to
produce and permit inspection and
copying of designated books, docu-
ments, or tangible things, or com-
manding a person to permit inspection
of premises, at a time and place therein
specified. The subpoena shall specify
with reasonable particularity the ma-
terial to be produced. The person com-
manded by the subpoena need not ap-
pear in person at the place of produc-
tion or inspection unless commanded
to appear for a deposition or hearing
pursuant to paragraph (a) of this sec-
tion. As used herein, the term “docu-
ments” includes written materials,
electronically stored information, and
tangible things. A subpoena duces
tecum may be used by any party for
purposes of discovery, for obtaining
documents for use in evidence, or for
both purposes, and shall specify with
reasonable particularity the materials
to be produced.

(c) Motions to quash; limitation on sub-
poenas. Any motion by the subject of a
subpoena to limit or quash the sub-
poena shall be filed within the earlier
of 10 days after service thereof or the
time for compliance therewith. Such
motions shall set forth all assertions of
privilege or other factual and legal ob-
jections to the subpoena, including all
appropriate arguments, affidavits and
other supporting documentation, and
shall include the statement required by
§3.22(g). Nothing in paragraphs (a) and
(b) of this section authorizes the
issuance of subpoenas except in accord-
ance with §§3.31(c)(2) and 3.36.

[74 FR 1828, Jan. 13, 2009]

§3.35 Interrogatories to parties

(a) Awvailability, procedures for use. (1)
Any party may serve upon any other
party written interrogatories, not ex-
ceeding 25 in number, including all dis-
crete subparts, to be answered by the
party served or, if the party served is a
public or private corporation, partner-
ship, association or governmental
agency, by any officer or agent, who
shall furnish such information as is
available to the party. For this pur-
pose, information shall not be deemed
to be available insofar as it is in the
possession of the Commissioners, the
General Counsel, the office of Adminis-
trative Law Judges, or the Secretary in
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his or her capacity as custodian or re-
corder of any such information, or
their respective staffs.

(2) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to on
grounds not raised and ruled on in con-
nection with the authorization, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers are to be signed by the
person making them, and the objec-
tions signed by the attorney making
them. The party upon whom the inter-
rogatories have been served shall serve
a copy of the answers, and objections,
if any, within 30 days after the service
of the interrogatories. The Administra-
tive Law Judge may allow a shorter or
longer time.

(3) Except as provided in §3.31(h), in-
terrogatories shall not be filed with the
Office of the Secretary, the Adminis-
trative Law Judge, or otherwise pro-
vided to the Commission.

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that
can be inquired into under §3.31(c)(1),
and the answers may be used to the ex-
tent permitted by the rules of evidence.

(2) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but such an interrogatory need
not be answered until after designated
discovery has been completed, but in
no case later than 3 days before the
final pretrial conference.

(c) Option to produce records. Where
the answer to an interrogatory may be
derived or ascertained from the records
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit, or inspection of such
records, or from a compilation, ab-
stract, or summary based thereon, and
the burden of deriving or ascertaining
the answer is substantially the same
for the party serving the interrogatory
as for the party served, it is a suffi-
cient answer to such interrogatory to
specify the records from which the an-
swer may be derived or ascertained and
to afford to the party serving the inter-
rogatory reasonable opportunity to ex-
amine, audit or inspect such records
and to make copies, compilations, ab-
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stracts or summaries. The specification
shall include sufficient detail to permit
the interrogating party to identify
readily the individual documents from
which the answer may be ascertained.

[74 FR 1828, Jan. 13, 2009]

§3.36 Applications for subpoenas for
records of or appearances by cer-
tain officials or employees of the
Commission or officials or employ-
ees of governmental agencies other

than the Commission, and sub-
poenas to be served in a foreign
country.

(a) Form. An application for issuance
of a subpoena for the production of doc-
uments, as defined in §3.34(b), or for
the issuance of a request requiring the
production of or access to documents,
other tangible things, or electronically
stored information for the purposes de-
scribed in §3.37(a), in the possession,
custody, or control of the Commis-
sioners, the General Counsel, any Bu-
reau or Office not involved in the mat-
ter, the office of Administrative Law
Judges, or the Secretary in his or her
capacity as custodian or recorder of
any such information, or their respec-
tive staffs, or of a governmental agen-
cy other than the Commission or the
officials or employees of such other
agency, or for the issuance of a sub-
poena requiring the appearance of a
Commissioner, the General Counsel, an
official of any Bureau or Office not in-
volved in the matter, an Administra-
tive Law Judge, or the Secretary in his
or her capacity as custodian or re-
corder of any such information, or
their respective staffs, or of an official
or employee of another governmental
agency, or for the issuance of a sub-
poena to be served in a foreign country,
shall be made in the form of a written
motion filed in accordance with the
provisions of §3.22(a). No application
for records pursuant to §4.11 of this
chapter or the Freedom of Information
Act may be filed with the Administra-
tive Law Judge.

(b) Content. The motion shall make a
showing that:

(1) The material sought is reasonable
in scope;
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(2) If for purposes of discovery, the
material falls within the limits of dis-
covery under §3.31(c)(1), or, if for an ad-
judicative hearing, the material is rea-
sonably relevant;

(3) If for purposes of discovery, the
information or material sought cannot
reasonably be obtained by other means
or, if for purposes of compelling a wit-
ness to appear at the evidentiary hear-
ing, the movant has a compelling need
for the testimony;

(4) With respect to subpoenas to be
served in a foreign country, that the
party seeking discovery or testimony
has a good faith belief that the dis-
covery requested would be permitted
by treaty, law, custom, or practice in
the country from which the discovery
or testimony is sought and that any
additional procedural requirements
have been or will be met before the
subpoena is served; and

(5) If the subpoena requires access to
documents or other tangible things, it
meets the requirements of §3.37.

(c) Execution. If an Administrative
Law Judge issues an order authorizing
a subpoena pursuant to this section,
the moving party may forward to the
Secretary a request for the authorized
subpoena, with a copy of the author-
izing order attached. Each such sub-
poena shall be signed by the Secretary;
shall have attached to it a copy of the
authorizing order; and shall be served
by the moving party only in conjunc-
tion with a copy of the authorizing
order.

[74 FR 1828, Jan. 13, 2009]

§3.37 Production of documents, elec-
tronically stored information, and
any tangible things; access for in-
spection and other purposes.

(a) Availability; procedures for use.
Any party may serve on another party
a request: to produce and permit the
party making the request, or someone
acting on the party’s behalf, to inspect
and copy any designated documents or
electronically stored information, as
defined in §3.34(b), or to inspect and
copy, test, or sample any tangible
things which are within the scope of
§3.31(c)(1) and in the possession, cus-
tody, or control of the party upon
whom the request is served; or to per-
mit entry upon designated land or
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other property in the possession or
control of the party upon whom the
order would be served for the purpose
of inspection and measuring, sur-
veying, photographing, testing, or sam-
pling the property or any designated
object or operation thereon, within the
scope of §3.31(c)(1). Each such request
shall specify with reasonable particu-
larity the documents or things to be
produced or inspected, or the property
to be entered. Each such request shall
also specify a reasonable time, place,
and manner of making the production
or inspection and performing the re-
lated acts. Each request may specify
the form in which electronically stored
information is to be produced, but the
requested form of electronically stored
information must not be overly bur-
densome or unnecessarily costly to the
producing party. A party shall make
documents available as they are kept
in the usual course of business or shall
organize and label them to correspond
with the categories in the request. A
person not a party to the action may
be compelled to produce documents
and things or to submit to an inspec-
tion as provided in §3.34. Except as pro-
vided in §3.31(h), requests under this
section shall not be filed with the Of-
fice of the Secretary, the Administra-
tive Law Judge, or otherwise provided
to the Commission.

(b) Response; objections. No more than
30 days after receiving the request, the
response of the party upon whom the
request is served shall state, with re-
spect to each item or category, that in-
spection and related activities will be
permitted as requested, unless the re-
quest is objected to, in which event the
reasons for the objection shall be stat-
ed. If objection is made to part of an
item or category, the part shall be
specified and inspection permitted of
the remaining parts. The response may
state an objection to a requested form
for producing electronically stored in-
formation. If the responding party ob-
jects to a requested form - or if no form
was specified in the request - the party
must state the form it intends to use.
The party submitting the request may
move for an order under §3.38(a) with
respect to any objection to or other
failure to respond to the request or any
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part thereof, or any failure to permit
inspection as requested.

(c) Production of documents or elec-
tronically stored information. Unless oth-
erwise stipulated or ordered by the Ad-
ministrative Law Judge, these proce-
dures apply to producing documents or
electronically stored information:

(i) A party must produce documents
as they are kept in the usual course of
business or must organize and label
them to correspond to the categories in
the request;

(ii) If a request does not specify a
form for producing electronically
stored information, a party must
produce it in a form in which it is ordi-
narily maintained or in a reasonably
usable form; and

(iii) A party need not produce the
same electronically stored information
in more than one form.

[74 FR 1829, Jan. 13, 2009]

§3.38 Motion for order compelling dis-
closure or discovery; sanctions.

(a) Motion for order to compel. A party
may apply by motion to the Adminis-
trative Law Judge for an order compel-
ling disclosure or discovery, including
a determination of the sufficiency of
the answers or objections with respect
to the mandatory initial disclosures re-
quired by §3.31(b), a request for admis-
sion under §3.32, a deposition under
§3.33, an interrogatory under §3.35, or a
production of documents or things or
access for inspection or other purposes
under §3.37. Any memorandum in sup-
port of such motion shall be no longer
than 2,500 words. Any response to the
motion by the opposing party must be
filed within 5 days of receipt of service
of the motion and shall be no longer
than 2,500 words. These word count lim-
itations include headings, footnotes,
and quotations, but do not include the
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
any attachment required by §3.45(e).
The Administrative Law Judge shall
rule on a motion to compel within 3
business days of the date in which the
response is due. Unless the Administra-
tive Law Judge determines that the ob-
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jection is justified, the Administrative
Law Judge shall order that an initial
disclosure or an answer to any requests
for admissions, documents, depositions,
or interrogatories be served or disclo-
sure otherwise be made.

(b) If a party or an officer or agent of
a party fails to comply with any dis-
covery obligation imposed by these
rules, upon motion by the aggrieved
party, the Administrative Law Judge
or the Commission, or both, may take
such action in regard thereto as is just,
including but not limited to the fol-
lowing:

(1) Order that any answer be amended
to comply with the request, subpoena,
or order;

(2) Order that the matter be admitted
or that the admission, testimony, doc-
uments, or other evidence would have
been adverse to the party;

(3) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order or subpoena
was issued be taken as established ad-
versely to the party;

(4) Rule that the party may not in-
troduce into evidence or otherwise
rely, in support of any claim or de-
fense, upon testimony by such party,
officer, agent, expert, or fact witness,
or the documents or other evidence, or
upon any other improperly withheld or
undisclosed materials, information,
witnesses, or other discovery;

(5) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(6) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order or subpoena was issued, be
stricken, or that a decision of the pro-
ceeding be rendered against the party,
or both.

(c) Any such action may be taken by
written or oral order issued in the
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
ministrative Law Judge or an order or
opinion of the Commission. It shall be
the duty of parties to seek and Admin-
istrative Law Judges to grant such of
the foregoing means of relief or other
appropriate relief as may be sufficient
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to compensate for withheld testimony,
documents, or other evidence. If in the
Administrative Law Judge’s opinion
such relief would not be sufficient, or
in instances where a nonparty fails to
comply with a subpoena or order, he or
she shall certify to the Commission a
request that court enforcement of the
subpoena or order be sought.

[74 FR 1829, Jan. 13, 2009]

§3.38A Withholding requested mate-
rial.

(a) Any person withholding material
responsive to a subpoena issued pursu-
ant to §3.34 or §3.36, written interrog-
atories requested pursuant to §3.35, a
request for production or access pursu-
ant to §3.37, or any other request for
the production of materials under this
part, shall assert a claim of privilege or
any similar claim not later than the
date set for production of the material.
Such person shall, if so directed in the
subpoena or other request for produc-
tion, submit, together with such claim,
a schedule which describes the nature
of the documents, communications, or
tangible things not produced or dis-
closed - and does so in a manner that,
without revealing information itself
privileged or protected, will enable
other parties to assess the claim. The
schedule need not describe any mate-
rial outside the scope of the duty to
search set forth in §3.31(c)(2) except to
the extent that the Administrative
Law Judge has authorized additional
discovery as provided in that para-
graph.

(b) A person withholding material for
reasons described in §3.38A(a) shall
comply with the requirements of that
subsection in lieu of filing a motion to
limit or quash compulsory process.

(Sec. b of theFTC Act (156 U.S.C. 45))

[74 FR 1830, Jan. 13, 2009]

§3.39 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) Where Commission complaint
counsel desire the issuance of an order
requiring a witness or deponent to tes-
tify or provide other information and
granting immunity under 18 TU.S.C.
6002, Directors and Assistant Directors
of Bureaus and Regional Directors and
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Assistant Regional Directors of Com-
mission Regional Offices who supervise
complaint counsel responsible for pre-
senting evidence in support of the com-
plaint are authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and to request, through
the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of such order. Upon receipt of
approval by the Attorney General (or
his or her designee), the Administra-
tive Law Judge is authorized to issue
an order requiring the witness or depo-
nent to testify or provide other infor-
mation and granting immunity when
the witness or deponent has invoked
his or her privilege against self-in-
crimination and it cannot be deter-
mined that such privilege was improp-
erly invoked.

(b) Requests by counsel other than
Commission complaint counsel for an
order requiring a witness to testify or
provide other information and granting
immunity under 18 U.S.C. 6002 may be
made to the Administrative Law Judge
and may be made ex parte. When such
requests are made, the Administrative
Law Judge is authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and, upon making such
determinations, to request, through
the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and,
after the Attorney General (or his or
her designee) has granted such ap-
proval, to issue such order when the
witness or deponent has invoked his or
her privilege against self-incrimination
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and it cannot be determined that such
privilege was improperly invoked.
(18 U.S.C. 6002, 6004)

[74 FR 1830, Jan. 13, 2009]

§3.40 Admissibility of evidence in ad-
vertising substantiation cases.

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of
the Act issued after October 26, 1977 to
submit to the Commission substan-
tiation in support of an express or an
implied representation contained in an
advertisement, such person, partner-
ship or corporation shall not thereafter
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the
person, partnership, or corporation
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to
introduce into the record, whether di-
rectly or indirectly through references
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was
not timely submitted in response to
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of
this section, required through compul-
sory process to submit substantiation
with respect to those portions of said
compulsory process to which such per-
son, partnership, or corporation has
raised good faith legal objections in a
timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such
motion; or if the person, partnership,
or corporation thereafter continues to
refuse to comply, until such process
has been judicially enforced.

(b) The Administrative Law Judge
shall, upon motion, at any stage ex-
clude all material that was required to
be but was not timely submitted in re-
sponse to compulsory process described
in paragraph (a) of this section, or any
reference to such material, unless the
person, partnership, or corporation
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory
process, and that the Commission was
notified of the existence of the mate-
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rial immediately upon its discovery.
Said findings of the Administrative
Law Judge shall be in writing and shall
specify with particularity the evidence
relied upon. The rules normally gov-
erning the admissibility of evidence in
Commission proceedings shall in any
event apply to any material coming
within the above exception.

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5,
1977, as amended at 45 FR 45578, July 7, 1980]

Subpart E—Hearings

§3.41 General hearing rules.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public
unless an in camera order is entered by
the Administrative Law Judge pursu-
ant to §3.45(b) of this chapter or unless
otherwise ordered by the Commission.

(b) Expedition. Hearings shall proceed
with all reasonable expedition, and, in-
sofar as practicable, shall be held at
one place and shall continue, except for
brief intervals of the sort normally in-
volved in judicial proceedings, without
suspension until concluded. The hear-
ing will take place on the date speci-
fied in the notice accompanying the
complaint, pursuant to §3.11(b)(4), and
should be limited to no more than 210
hours. The Commission, upon a show-
ing of good cause, may order a later
date for the evidentiary hearing to
commence or extend the number of
hours for the hearing. Consistent with
the requirements of expedition:

(1) The Administrative Law Judge
may order hearings at more than one
place and may grant a reasonable re-
cess at the end of a case-in-chief for the
purpose of discovery deferred during
the prehearing procedure if the Admin-
istrative Law Judge determines that
such recess will materially expedite
the ultimate disposition of the pro-
ceeding.

(2) When actions involving a common
question of law or fact are pending be-
fore the Administrative Law Judge, the
Commission or the Administrative Law
Judge may order a joint hearing of any
or all the matters in issue in the ac-
tions; the Commission or the Adminis-
trative Law Judge may order all the
actions consolidated; and the Commis-
sion or the Administrative Law Judge
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may make such orders concerning pro-
ceedings therein as may tend to avoid
unnecessary costs or delay.

(3) When separate hearings will be
conducive to expedition and economy,
the Commission or the Administrative
Law Judge may order a separate hear-
ing of any claim, or of any separate
issue, or of any number of claims or
issues.

(4) Each side shall be allotted no
more than half of the trial time within
which to present its opening state-
ments, in limine motions, all arguments
excluding the closing argument, direct
or cross examinations, or other evi-
dence.

(6) Each side shall be permitted to
make an opening statement that is no
more than 2 hours in duration.

(6) Each side shall be permitted to
make a closing argument no later than
5 days after the last filed proposed find-
ings. The closing argument shall last
no longer than 2 hours.

(c) Rights of parties. Every party, ex-
cept intervenors, whose rights are de-
termined under §3.14, shall have the
right of due notice, cross-examination,
presentation of evidence, objection,
motion, argument, and all other rights
essential to a fair hearing.

(d) Adverse witnesses. An adverse
party, or an officer, agent, or employee
thereof, and any witness who appears
to be hostile, unwilling, or evasive,
may be interrogated by leading ques-
tions and may also be contradicted and
impeached by the party calling him or
her.

(e) Requests for an order requiring a
witness to testify or provide other in-
formation and granting immunity
under 18 U.S.C. 6002 shall be disposed of
in accordance with §3.39.

(f) Collateral federal court actions.The
pendency of a collateral federal court
action that relates to the administra-
tive adjudication shall not stay the
proceeding unless a court of competent
jurisdiction, or the Commission for
good cause, so directs. A stay shall toll
any deadlines set by the rules.

[74 FR 1830, Jan. 13, 2009]

§3.42 Presiding officials.

(a) Who presides. Hearings in adju-
dicative proceedings shall be presided
over by a duly qualified Administrative
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Law Judge or by the Commission or
one or more members of the Commis-
sion sitting as Administrative Law
Judges; and the term Administrative
Law Judge as used in this part means
and applies to the Commission or any
of its members when so sitting.

(b) How assigned. The presiding Ad-
ministrative Law Judge shall be des-
ignated by the Chief Administrative
Law Judge or, when the Commission or
one or more of its members preside, by
the Commission, who shall notify the
parties of the Administrative Law
Judge designated.

(c) Powers and duties. Administrative
Law Judges shall have the duty to con-
duct fair and impartial hearings, to
take all necessary action to avoid
delay in the disposition of proceedings,
and to maintain order. They shall have
all powers necessary to that end, in-
cluding the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpenas and orders re-
quiring answers to questions;

(3) To take depositions or to cause
depositions to be taken;

(4) To compel admissions, upon re-
quest of a party or on their own initia-
tive;

(5) To rule upon offers of proof and
receive evidence;

(6) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(7) To hold conferences for settle-
ment, simplification of the issues, or
any other proper purpose;

(8) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in an adju-
dicative proceeding, including motions
to open defaults;

(9) To make and file initial decisions;

(10) To certify questions to the Com-
mission for its determination;

(11) To reject written submissions
that fail to comply with rule require-
ments, or deny in camera status with-
out prejudice until a party complies
with all relevant rules; and

(12) To take any action authorized by
the rules in this part or in conformance
with the provisions of the Administra-
tive Procedure Act as restated and in-
corporated in title 5, U.S.C.
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(d) Suspension of attorneys by Adminis-
trative Law Judge. The Administrative
Law Judge shall have the authority,
for good cause stated on the record, to
suspend or bar from participation in a
particular proceeding any attorney
who shall refuse to comply with his di-
rections, or who shall be guilty of dis-
orderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of such
proceeding. Any attorney so suspended
or barred may appeal to the Commis-
sion in accordance with the provisions
of §3.23(a). The appeal shall not operate
to suspend the hearing unless other-
wise ordered by the Administrative
Law Judge or the Commission; in the
event the hearing is not suspended, the
attorney may continue to participate
therein pending disposition of the ap-
peal.

(e) Substitution of Administrative Law
Judge. In the event of the substitution
of a new Administrative Law Judge for
the one originally designated, any mo-
tion predicated upon such substitution
shall be made within five (5) days
thereafter.

(f) Interference. In the performance of
their adjudicative functions, Adminis-
trative Law Judges shall not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent engaged in the performance of
investigative or prosecuting functions
for the Commission, and all direction
by the Commission to Administrative
Law Judges concerning any adjudica-
tive proceedings shall appear in and be
made a part of the record.

(g) Disqualification of Administrative
Law Judges. (1) When an Administra-
tive Law Judge deems himself disquali-
fied to preside in a particular pro-
ceeding, he shall withdraw therefrom
by notice on the record and shall notify
the Director of Administrative Law
Judges of such withdrawal.

(2) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, such party may file with
the Secretary a motion addressed to
the Administrative Law Judge to dis-
qualify and remove him, such motion
to be supported by affidavits setting
forth the alleged grounds for disquali-
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fication. If the Administrative Law
Judge does not disqualify himself with-
in ten (10) days, he shall certify the
motion to the Commission, together
with any statement he may wish to
have considered by the Commission.
The Commission shall promptly deter-
mine the validity of the grounds al-
leged, either directly or on the report
of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.

(3) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.

(h) Failure to comply with Administra-
tive Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be con-
sidered to be in contempt of the Com-
mission. The circumstances of any
such neglect, refusal, or failure, to-
gether with a recommendation for ap-
propriate action, shall be promptly cer-
tified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard there-
to as the circumstances may warrant.

[32 FR 8449, June 13, 1967, as amended at 37
FR 5609, Mar. 17, 1972; 41 FR 8340, Feb. 26,
1976; 43 FR 56868, Dec. 4, 1978; 46 FR 45750,
Sept. 15, 1981; 50 FR 53306, Dec. 31, 1985; 66 FR
17629, Apr. 3, 2001]

§3.43 Evidence.

(a) Burden of proof. Counsel rep-
resenting the Commission, or any per-
son who has filed objections sufficient
to warrant the holding of an adjudica-
tive hearing pursuant to §3.13, shall
have the burden of proof, but the pro-
ponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.

(b) Admissibility. Relevant, material,
and reliable evidence shall be admit-
ted. Irrelevant, immaterial, and unreli-
able evidence shall be excluded. Evi-
dence, even if relevant, may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, confusion of the issues,
or if the evidence would be misleading,
or based on considerations of undue
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delay, waste of time, or needless pres-
entation of cumulative evidence. Evi-
dence that constitutes hearsay may be
admitted if it is relevant, material, and
bears satisfactory indicia of reliability
so that its use is fair. Hearsay is a
statement, other than one made by the
declarant while testifying at the hear-
ing, offered in evidence to prove the
truth of the matter asserted. If other-
wise meeting the standards for admis-
sibility described in this paragraph,
depositions, investigational hearings,
prior testimony in Commission or
other proceedings, and any other form
of hearsay, shall be admissible and
shall not be excluded solely on the
ground that they are or contain hear-
say. Statements or testimony by a
party-opponent, if relevant, shall be
admitted.

(c) Admissibility of third party docu-
ments. Extrinsic evidence of authen-
ticity as a condition precedent to ad-
missibility of documents received from
third parties is not required with re-
spect to the original or a duplicate of a
domestic record of regularly conducted
activity by that third party that other-
wise meets the standards of admissi-
bility described in paragraph (b) if ac-
companied by a written declaration of
its custodian or other qualified person,
in a manner complying with any Act of
Congress or rule prescribed by the Su-
preme Court pursuant to statutory au-
thority, certifying that the record:

(1) Was made at or near the time of
the occurrence of the matters set forth
by, or from information transmitted
by, a person with knowledge of those
matters;

(2) Was kept in the course of the reg-
ularly conducted activity; and

(3) Was made by the regularly con-
ducted activity as a regular practice.

(d) Presentation of evidence. (1) A
party is entitled to present its case or
defense by sworn oral testimony and
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as, in the discretion
of the Commission or the Administra-
tive Law Judge, may be required for a
full and true disclosure of the facts.

(2) The Administrative Law Judge
shall exercise reasonable control over
the mode and order of interrogating
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witnesses and presenting evidence so as
to—

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth;

(ii) Avoid needless consumption of
time; and

(iii) Protect witnesses from harass-
ment or undue embarrassment.

(3) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents
and which come from their own files,
the burden of proof is on the respond-
ent to introduce evidence to rebut a
presumption that such documents are
authentic and kept in the regular
course of business.

(e) Information obtained in investiga-
tions. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commis-
sion under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connec-
tion with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding

(f) Official mnotice. “Official notice”
may be taken of any material fact that
is not subject to reasonable dispute in
that it is either generally known with-
in the Commission’s expertise or capa-
ble of accurate and ready determina-
tion by resort to sources whose accu-
racy cannot reasonably be questioned.
If official notice is requested or is
taken of a material fact not appearing
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such
noticed fact.

(g) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Ad-
ministrative Law Judge. Rulings on all
objections shall appear in the record.

(h) Ezxceptions. Formal exception to
an adverse ruling is not required.

(1) Ezxcluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the questioner may
make a specific offer of what he or she
expects to prove by the answer of the
witness, or the Administrative Law
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Judge may, in his or her discretion, re-
ceive and report the evidence in full.
Rejected exhibits, adequately marked
for identification, shall be retained in
the record so as to be available for con-
sideration by any reviewing authority.

[74 FR 1831, Jan. 13, 2009]

§3.44 Record.

(a) Reporting and transcription. Hear-
ings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the super-
vision of the Administrative Law
Judge, and the original transcript shall
be a part of the record and the sole offi-
cial transcript. The live oral testimony
of each witness shall be video recorded
digitally, and the video recording and
the written transcript of the testimony
shall be made part of the record. Copies
of transcripts are available from the
reporter at rates not to exceed the
maximum rates fixed by contract be-
tween the Commission and the re-
porter.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without sub-
stance, shall be approved by the Ad-
ministrative Law Judge. Corrections
shall not be ordered by the Administra-
tive Law Judge except upon notice and
opportunity for the hearing of objec-
tions. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original un-
corrected pages shall be retained in the
files of the Commission.

(c) Closing of the hearing record. Upon
completion of the evidentiary hearing,
the Administrative Law Judge shall
issue an order closing the hearing
record after giving the parties 3 busi-
ness days to determine if the record is
complete or needs to be supplemented.
The Administrative Law Judge shall
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retain the discretion to permit or order
correction of the record as provided in
§3.44(b).

[74 FR 1832, Jan. 13, 2009]

§3.45 In camera orders.

(a) Definition. Except as hereinafter
provided, material made subject to an
in camera order will be kept confiden-
tial and not placed on the public record
of the proceeding in which it was sub-
mitted. Only respondents, their coun-
sel, authorized Commission personnel,
and court personnel concerned with ju-
dicial review may have access thereto,
provided that the Administrative Law
Judge, the Commission and reviewing
courts may disclose such in camera ma-
terial to the extent necessary for the
proper disposition of the proceeding.

(b) In camera treatment of material. A
party or third party may obtain in cam-
era treatment for material, or portions
thereof, offered into evidence only by
motion to the Administrative Law
Judge. Parties who seek to use mate-
rial obtained from a third party subject
to confidentiality restrictions must
demonstrate that the third party has
been given at least 10 days notice of
the proposed use of such material.
Each such motion must include an at-
tachment containing a copy of each
page of the document in question on
which in camera or otherwise confiden-
tial excerpts appear. The Administra-
tive Law Judge shall order that such
material, whether admitted or re-
jected, be placed in camera only after
finding that its public disclosure will
likely result in a clearly defined, seri-
ous injury to the person, partnership,
or corporation requesting in camera
treatment or after finding that the ma-
terial constitutes sensitive personal in-
formation. “Sensitive personal infor-
mation” shall include, but shall not be
limited to, an individual’s Social Secu-
rity number, taxpayer identification
number, financial account number,
credit card or debit card number, driv-
er’s license number, state-issued iden-
tification number, passport number,
date of birth (other than year), and any
sensitive health information identifi-
able by individual, such as an individ-
ual’s medical records. For material
other than sensitive personal informa-
tion, a finding that public disclosure
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will likely result in a clearly defined,
serious injury shall be based on the
standard articulated in H.P. Hood &
Sons, Inc., 58 F.T.C. 1184, 1188 (1961); see
also Bristol-Myers Co., 90 F.T.C. 455, 456
(1977), which established a three-part
test that was modified by General Foods
Corp., 95 F.T.C. 352, 355 (1980). The party
submitting material for which in cam-
era treatment is sought must provide,
for each piece of such evidence and af-
fixed to such evidence, the name and
address of any person who should be
notified in the event that the Commis-
sion intends to disclose in camera infor-
mation in a final decision. No material,
or portion thereof, offered into evi-
dence, whether admitted or rejected,
may be withheld from the public record
unless it falls within the scope of an
order issued in accordance with this
section, stating the date on which in
camera treatment will expire, and in-
cluding:

(1) A description of the material;

(2) A statement of the reasons for
granting in camera treatment; and

(3) A statement of the reasons for the
date on which in camera treatment will
expire, except in the case of sensitive
personal information, which shall be
accorded permanent in camera treat-
ment unless disclosure or an expiration
date is required or provided by law. For
in camera material other than sensitive
personal information, an expiration
date may not be omitted except in un-
usual circumstances, in which event
the order shall state with specificity
the reasons why the need for confiden-
tiality of the material, or portion
thereof at issue is not likely to de-
crease over time, and any other rea-
sons why such material is entitled to in
camera treatment for an indeterminate
period. If an in camera order is silent as
to duration, without explanation, then
it will expire 3 years after its date of
issuance. Material subject to an in cam-
era order shall be segregated from the
public record and filed in a sealed enve-
lope, or other appropriate container,
bearing the title, the docket number of
the proceeding, the notation “In Camera
Record under §3.45,” and the date on
which in camera treatment expires. If
the Administrative Law Judge has de-
termined that in camera treatment
should be granted for an indeterminate
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period, the notation should state that
fact. Parties are not required to pro-
vide documents subject to in camera
treatment, including documents ob-
tained from third parties, to any indi-
vidual or entity other than the Admin-
istrative Law Judge, counsel for other
parties, and, during an appeal, the
Commission or a federal court.

(c) Release of in camera material. In
camera material constitutes part of the
confidential records of the Commission
and is subject to the provisions of §4.11
of this chapter.

(d) Briefs and other submissions refer-
ring to in camera or confidential informa-
tion. Parties shall not disclose informa-
tion that has been granted in camera
status pursuant to §3.45(b) or is subject
to confidentiality protections pursuant
to a protective order in the public
version of proposed findings, briefs, or
other documents. This provision does
not preclude references in such pro-
posed findings, briefs, or other docu-
ments to in camera or other confiden-
tial information or general statements
based on the content of such informa-
tion.

(e) When in camera or confidential in-
formation is included in briefs and other
submissions. If a party includes specific
information that has been granted in
camera status pursuant to §3.45(b) or is
subject to confidentiality protections
pursuant to a protective order in any
document filed in a proceeding under
this part, the party shall file 2 versions
of the document. A complete version
shall be marked “In Camera” or “Subject
to Protective Order,” as appropriate, on
the first page and shall be filed with
the Secretary and served by the party
on the other parties in accordance with
the rules in this part. Submitters of in
camera or other confidential material
should mark any such material in the
complete versions of their submissions
in a conspicuous matter, such as with
highlighting or bracketing. References
to in camera or confidential material
must be supported by record citations
to relevant evidentiary materials and
associated Administrative Law Judge
in camera or other confidentiality rul-
ings to confirm that in camera or other
confidential treatment is warranted for
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such material. In addition, the docu-
ment must include an attachment con-
taining a copy of each page of the docu-
ment in question on which in camera or
otherwise confidential excerpts appear,
and providing the name and address of
any person who should be notified of
the Commission’s intent to disclose in
a final decision any of the in camera or
otherwise confidential information in
the document. Any time period within
which these rules allow a party to re-
spond to a document shall run from the
date the party is served with the com-
plete version of the document. An ex-
purgated version of the document,
marked “Public Record” on the first
page and omitting the in camera and
confidential information and attach-
ment that appear in the complete
version, shall be filed with the Sec-
retary within 5 days after the filing of
the complete version, unless the Ad-
ministrative Law Judge or the Com-
mission directs otherwise, and shall be
served by the party on the other par-
ties in accordance with the rules in
this part. The expurgated version shall
indicate any omissions with brackets
or ellipses, and its pagination and de-
piction of text on each page shall be
identical to that of the in camera
version.

(f) When in camera or confidential in-
formation is included in rulings or rec-
ommendations of the Administrative Law
Judge. If the Administrative Law Judge
includes in any ruling or recommenda-
tion information that has been granted
in camera status pursuant to §3.45(b) or
is subject to confidentiality protec-
tions pursuant to a protective order,
the Administrative Law Judge shall
file 2 versions of the ruling or rec-
ommendation. A complete version
shall be marked “In Camera” or “Subject
to Protective Order,” as appropriate, on
the first page and shall be served upon
the parties. The complete version will
be placed in the in camera record of the
proceeding. An expurgated version, to
be filed within 5 days after the filing of
the complete version, shall omit the in
camera and confidential information
that appears in the complete version,
shall be marked “Public Record” on the
first page, shall be served upon the par-
ties, and shall be included in the public
record of the proceeding.
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(g) Provisional in camera rulings. The
Administrative Law Judge may make a
provisional grant of in camera status to
materials if the showing required in
§3.45(b) cannot be made at the time the
material is offered into evidence but
the Administrative Law Judge deter-
mines that the interests of justice
would be served by such a ruling. With-
in 20 days of such a provisional grant of
in camera status, the party offering the
evidence or an interested third party
must present a motion to the Adminis-
trative Law Judge for a final ruling on
whether in camera treatment of the ma-
terial 1is appropriate pursuant to
§3.45(b). If no such motion is filed, the
Administrative Law Judge may either
exclude the evidence, deny in camera
status, or take such other action as is
appropriate.

[74 FR 1832, Jan. 13, 2009]

§3.46 Proposed findings, conclusions,
and order.

(a) General. Within 21 days of the
closing of the hearing record, each
party may file with the Secretary for
consideration of the Administrative
Law Judge proposed findings of fact,
conclusions of law, and rule or order,
together with reasons therefor and
briefs in support thereof. Such pro-
posals shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on. If a party in-
cludes in the proposals information
that has been granted in camera status
pursuant to §3.45(b), the party shall file
2 versions of the proposals in accord-
ance with the procedures set forth in
§3.45(e). Reply findings of fact, conclu-
sions of law, and briefs may be filed by
each party within 10 days of service of
the initial proposed findings.

(b) Exhibit index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit
offered by the party and received in
evidence:

(1) The exhibit number, followed by

(2) The exhibit’s title or a brief de-
scription if the exhibit is untitled;

(3) The transcript page at which the
Administrative Law Judge ruled on the
exhibit’s admissibility or a citation to
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any written order in which such ruling
was made;

(4) The transcript pages at which the
exhibit is discussed;

(5) An identification of any other ex-
hibit which summarizes the contents of
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a
summary;

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on
motion by any other party; and

(7) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(c) Witness index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall also
include an index to the witnesses called
by that party, to include for each wit-
ness:

(1) The name of the witness;

(2) A brief identification of the wit-
ness;

(3) The transcript pages at which any
testimony of the witness appears; and

(4) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(d) Stipulated indices. As an alter-
native to the filing of separate indices,
the parties are encouraged to stipulate
to joint exhibit and witness indices at
the time the first statement of pro-
posed findings of fact and conclusions
of law is due to be filed.

(e) Rulings. The record shall show the
Administrative Law Judge’s ruling on
each proposed finding and conclusion,
except when the order disposing of the
proceeding otherwise informs the par-
ties of the action taken.

[74 FR 1833, Jan. 13, 2009]

Subpart F—Decision

§3.51 Initial decision.

(a) When filed and when effective. The
Administrative Law Judge shall file an
initial decision within 70 days after the
filing of the last filed initial or reply
proposed findings of fact, conclusions
of law and order pursuant to §3.46,
within 85 days of the closing the hear-
ing record pursuant to §3.44(c) where
the parties have waived the filing of
proposed findings, or within 14 days
after the granting of a motion for sum-
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mary decision following a referral of
such motion from the Commission. The
Administrative Law Judge may extend
any of these time periods by up to 30
days for good cause. The Commission
may further extend any of these time
periods for good cause. Except in cases
subject to §3.52(a), once issued, the ini-
tial decision shall become the decision
of the Commission 30 days after service
thereof upon the parties or 30 days
after the filing of a timely notice of ap-
peal, whichever shall be later, unless a
party filing such a notice shall have
perfected an appeal by the timely filing
of an appeal brief or the Commission
shall have issued an order placing the
case on its own docket for review or
staying the effective date of the deci-
sion.

(b) Exhaustion of administrative rem-
edies. An initial decision shall not be
considered final agency action subject
to judicial review under 5 U.S.C. 704.
Any objection to a ruling by the Ad-
ministrative Law Judge, or to a find-
ing, conclusion or a provision of the
order in the initial decision, which is
not made a part of an appeal to the
Commission shall be deemed to have
been waived.

(c) Content, format for filing. (1) An
initial decision shall be based on a con-
sideration of the whole record relevant
to the issues decided, and shall be sup-
ported by reliable and probative evi-
dence. The initial decision shall in-
clude a statement of findings of fact
(with specific page references to prin-
cipal supporting items of evidence in
the record) and conclusions of law, as
well as the reasons or basis therefor,
upon all the material issues of fact,
law, or discretion presented on the
record (or those designated under para-
graph (c)(2) of this section) and an ap-
propriate rule or order. Rulings con-
taining information granted in camera
status pursuant to §3.45 shall be filed
in accordance with §3.45(f).

(2) The initial decision shall be pre-
pared in a common word processing
format, such as WordPerfect or Micro-
soft Word, and shall be filed by the Ad-
ministrative Law Judge with the Office
of the Secretary in both electronic and
paper versions.

(3) When more than one claim for re-
lief is presented in an action, or when
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multiple parties are involved, the Ad-
ministrative Law Judge may direct the
entry of an initial decision as to one or
more but fewer than all of the claims
or parties only upon an express deter-
mination that there is no just reason
for delay and upon an express direction
for the entry of initial decision.

(d) By whom made. The initial deci-
sion shall be made and filed by the Ad-
ministrative Law Judge who presided
over the hearings, except when he or
she shall have become unavailable to
the Commission.

(e) Reopening of proceeding by Admin-
istrative Law Judge; termination of juris-
diction. (1) At any time from the close
of the hearing record pursuant to
§3.44(c) until the filing of his or her ini-
tial decision, an Administrative Law
Judge may reopen the proceeding for
the reception of further evidence for
good cause shown.

(2) Except for the correction of cler-
ical errors or pursuant to an order of
remand from the Commission, the ju-
risdiction of the Administrative Law
Judge is terminated upon the filing of
his or her initial decision with respect
to those issues decided pursuant to
paragraph (c¢)(1) of this section.

[74 FR 1834, Jan. 13, 2009]

§3.52 Appeal from initial decision.

(a) Automatic review of cases in which
the Commission sought preliminary relief
in federal court; timing. For proceedings
with respect to which the Commission
has sought preliminary relief in federal
court under 15 U.S.C. 53(b), the Com-
mission will review the initial decision
without the filing of a notice of appeal.

(1) In such cases, any party may file
objections to the initial decision or
order of the Administrative Law Judge
by filing its opening appeal brief, sub-
ject to the requirements in paragraph
(c), within 20 days of the issuance of
the initial decision. Any party may re-
spond to any objections filed by an-
other party by filing an answering
brief, subject to the requirements of
paragraph (d), within 20 days of service
of the opening brief. Any party may
file a reply to an answering brief, sub-
ject to the requirements of paragraph
(e), within 5 days of service of the an-
swering brief. Unless the Commission
determines there shall be no oral argu-
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ment, it will schedule oral argument
within 10 days after the deadline for
the filing of any reply briefs. The Com-
mission will issue its final decision
pursuant to §3.54 within 45 days after
oral argument. If no oral argument is
scheduled, the Commission will issue
its final decision pursuant to §3.54
within 45 days after the deadline for
the filing of any reply briefs.

(2) If no objections to the initial deci-
sion are filed, the Commission may in
its discretion schedule oral argument
within 10 days after the deadline for
the filing of objections, and will issue
its final decision pursuant to §3.54
within 45 days after oral argument. If
no oral argument is scheduled, the
Commission will issue its final decision
pursuant to §3.54 within 45 days after
the deadline for the filing of objec-
tions.

(b) Review in all other cases; timing. (1)
In all cases other than those subject to
paragraph (a), any party may file ob-
jections to the initial decision or order
of the Administrative Law Judge by
filing a notice of appeal with the Sec-
retary within 10 days after service of
the initial decision. The notice shall
specify the party or parties against
whom the appeal is taken and shall
designate the initial decision and order
or part thereof appealed from. If a
timely notice of appeal is filed by a
party, any other party may thereafter
file a notice of appeal within 5 days
after service of the first notice, or
within 10 days after service of the ini-
tial decision, whichever period expires
last.

(2) In such cases, any party filing a
notice of appeal must perfect its appeal
by filing its opening appeal brief, sub-
ject to the requirements in paragraph
(c), within 30 days of the issuance of
the initial decision. Any party may re-
spond to the opening appeal brief by
filing an answering brief, subject to the
requirements of paragraph (d), within
30 days of service of the opening brief.
Any party may file a reply to an an-
swering brief, subject to the require-
ments of paragraph (e), within 7 days of
service of the answering brief. Unless
the Commission determines there shall
be no oral argument, it will schedule
oral argument within 15 days after the
deadline for the filing of any reply
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briefs. The Commission will issue its
final decision pursuant to §3.54 within
100 days after oral argument. If no oral
argument is scheduled, the Commission
will issue its final decision pursuant to
§3.54 within 100 days after the deadline
for the filing of any reply briefs.

(c) Appeal brief. (1) The opening ap-
peal brief shall contain, in the order in-
dicated, the following:

(i) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(ii) A concise statement of the case,
which includes a statement of facts rel-
evant to the issues submitted for re-
view, and a summary of the argument,
which must contain a succinct, clear,
and accurate statement of the argu-
ments made in the body of the brief,
and which must not merely repeat the
argument headings;

(iii) A specification of the questions
intended to be urged;

(iv) The argument presenting clearly
the points of fact and law relied upon
in support of the position taken on
each question, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(v) A proposed form of order for the
Commission’s consideration instead of
the order contained in the initial deci-
sion.

(2) The brief shall not, without leave
of the Commission, exceed 14,000 words.

(d) Answering brief. The answering
brief shall contain a subject index,
with page references, and a table of
cases (alphabetically arranged), text-
books, statutes, and other material
cited, with page references thereto, as
well as arguments in response to the
appellant’s appeal brief. The answering
brief shall not, without leave of the
Commission, exceed 14,000 words.

(e) Reply brief. The reply brief shall
be limited to rebuttal of matters in the
answering brief and shall not, without
leave of the Commission, exceed 7,000
words. The Commission will not con-
sider new arguments or matters raised
in reply briefs that could have been
raised earlier in the principal briefs.
No further briefs may be filed except
by leave of the Commission.
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(f) In camera information. If a party
includes in any brief to be filed under
this section information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
provisions pursuant to a protective
order, the party shall file 2 versions of
the brief in accordance with the proce-
dures set forth in §3.45(e). The time pe-
riod specified by this section within
which a party may file an answering or
reply brief will begin to run upon serv-
ice on the party of the in camera or con-
fidential version of a brief.

(g) Signature. (1) The original of each
brief filed shall have a hand-signed sig-
nature by an attorney of record for the
party, or in the case of parties not rep-
resented by counsel, by the party
itself, or by a partner if a partnership,
or by an officer of the party if it is a
corporation or an unincorporated asso-
ciation.

(2) Signing a brief constitutes a rep-
resentation by the signer that he or she
has read it; that to the best of his or
her knowledge, information, and belief,
the statements made in it are true;
that it is not interposed for delay; that
it complies with the applicable word
count limitation; and that to the best
of his or her knowledge, information,
and belief, it complies with all the
other rules in this part. If a brief is not
signed or is signed with intent to de-
feat the purpose of this section, it may
be stricken as sham and false and the
proceeding may go forward as though
the brief has not been filed.

(h) Oral argument. All oral arguments
shall be public unless otherwise or-
dered by the Commission. Oral argu-
ments will be held in all cases on ap-
peal or review to the Commission, un-
less the Commission otherwise orders
upon its own initiative or upon request
of any party made at the time of filing
his or her brief. Oral arguments before
the Commission shall be reported
stenographically, unless otherwise or-
dered, and a member of the Commis-
sion absent from an oral argument may
participate in the consideration and de-
cision of the appeal in any case in
which the oral argument is steno-
graphically reported.

(i) Corrections in transcript of oral ar-
gument. The Commission will entertain
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only joint motions of the parties re-
questing corrections in the transcript
of oral argument, except that the Com-
mission will receive a unilateral mo-
tion which recites that the parties
have made a good faith effort to stipu-
late to the desired corrections but have
been unable to do so. If the parties
agree in part and disagree in part, they
should file a joint motion incor-
porating the extent of their agreement,
and, if desired, separate motions re-
questing those corrections to which
they have been unable to agree. The
Secretary, pursuant to delegation of
authority by the Commission, is au-
thorized to prepare and issue in the
name of the Commission a brief “Order
Correcting Transcript” whenever a
joint motion to correct transcript is re-
ceived.

(j) Briefs of amicus curiae. A brief of
an amicus curiae may be filed by leave
of the Commission granted on motion
with notice to the parties or at the re-
quest of the Commission, except that
such leave shall not be required when
the brief is presented by an agency or
officer of the United States; or by a
State, territory, commonwealth, or the
District of Columbia, or by an agency
or officer of any of them. The brief may
be conditionally filed with the motion
for leave. A motion for leave shall
identify the interest of the applicant
and state how a Commission decision
in the matter would affect the appli-
cant or persons it represents. The mo-
tion shall also state the reasons why a
brief of an amicus curiae is desirable.
Except as otherwise permitted by the
Commission, an amicus curiae shall
file its brief within the time allowed
the parties whose position as to affirm-
ance or reversal the amicus brief will
support. The Commission shall grant
leave for a later filing only for cause
shown, in which event it shall specify
within what period such brief must be
filed. A motion for an amicus curiae to
participate in oral argument will be
granted only for extraordinary reasons.
An amicus brief may be no more than
one-half the maximum length author-
ized by these rules for a party’s prin-
cipal brief.

(k) Word count limitation. The word
count limitations in this section in-
clude headings, footnotes and
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quotations, but do not include the
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
any attachment required by §3.45(e).
Extensions of word count limitations
are disfavored, and will only be granted
where a party can make a strong show-
ing that undue prejudice would result
from complying with the existing
limit.

[74 FR 1834, Jan. 13, 2009]

§3.53 Review of initial decision in ab-
sence of appeal.

An order by the Commission placing
a case on its own docket for review will
set forth the scope of such review and
the issues which will be considered and
will make provision for the filing of
briefs if deemed appropriate by the
Commission.

§3.54 Decision on appeal or review.

(a) Upon appeal from or review of an
initial decision, the Commission will
consider such parts of the record as are
cited or as may be necessary to resolve
the issues presented and, in addition,
will, to the extent necessary or desir-
able, exercise all the powers which it
could have exercised if it had made the
initial decision.

(b) In rendering its decision, the
Commission will adopt, modify, or set
aside the findings, conclusions, and
rule or order contained in the initial
decision, and will include in the deci-
sion a statement of the reasons or basis
for its action and any concurring and
dissenting opinions.

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of
the parties as to the form and content
of the rule or order to be issued, the
Commission, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views.

(d) The order of the Commission dis-
posing of adjudicative hearings under
the Fair Packaging and Labeling Act
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date
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thereof, which will not be prior to the
ninetieth (90th) day after its publica-
tion unless the Commission finds that
emergency conditions exist necessi-
tating an earlier effective date, in
which event the Commission will speci-
fy in the order its findings as to such
conditions.

§3.55 Reconsideration.

Within fourteen (14) days after com-
pletion of service of a Commission de-
cision, any party may file with the
Commission a petition for reconsider-
ation of such decision, setting forth the
relief desired and the grounds in sup-
port thereof. Any petition filed under
this subsection must be confined to
new questions raised by the decision or
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file
an answer thereto within ten (10) days
after service upon him of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
order unless specifically so ordered by
the Commission.

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§3.56 Effective date of orders; applica-
tion for stay.

(a) Other than consent orders, an
order to cease and desist under section
5 of the FTC Act becomes effective
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the
FTC Act, and except for divestiture
provisions, as provided in section
5(g)(4) of the FTC Act.

(b) Any party subject to a cease and
desist order under section 5 of the FTC
Act, other than a consent order, may
apply to the Commission for a stay of
all or part of that order pending judi-
cial review. If, within 30 days after the
application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of
appeals where a petition for review of
the order is pending.

(c) An application for stay shall state
the reasons a stay is warranted and the
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facts relied upon, and shall include sup-
porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application
shall address the likelihood of the ap-
plicant’s success on appeal, whether
the applicant will suffer irreparable
harm if a stay is not granted, the de-
gree of injury to other parties if a stay
is granted, and why the stay is in the
public interest.

(d) An application for stay shall be
filed within 30 days of service of the
order on the party. Such application
shall be served in accordance with the
provisions of §4.4(b) of this part that
are applicable to service in adjudica-
tive proceedings. Any party opposing
the application may file an answer
within 5 business days after receipt of
the application. The applicant may file
a reply brief, limited to new matters
raised by the answer, within 3 business
days after receipt of the answer.

[60 FR 37748, July 21, 1995]
Subpart G [Reserved]

Subpart H—Reopening of
Proceedings

§3.71 Authority.

Except while pending in a U.S. court
of appeals on a petition for review
(after the transcript of the record has
been filed) or in the U.S. Supreme
Court, a proceeding may be reopened
by the Commission at any time in ac-
cordance with §3.72. Any person subject
to a Commission decision containing a
rule or order which has become effec-
tive, or an order to cease and desist
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with §2.51.

[44 FR 40637, July 12, 1979]

§3.72 Reopening.

(a) Before statutory review. At any
time prior to the expiration of the time
allowed for filing a petition for review
or prior to the filing of the transcript
of the record of a proceeding in a U.S.
court of appeals pursuant to a petition
for review, the Commission may upon
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its own initiative and without prior no-
tice to the parties reopen the pro-
ceeding and enter a new decision modi-
fying or setting aside the whole or any
part of the findings as to the facts, con-
clusions, rule, order, or opinion issued
by the Commission in such proceeding.

(b) After decision has become final. (1)
Whenever the Commission is of the
opinion that changed conditions of fact
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and
desist which has become final by rea-
son of court affirmance or expiration of
the statutory period for court review
without a petition for review having
been filed, or a Commission decision
containing an order dismissing a pro-
ceeding, should be altered, modified, or
set aside in whole or in part, the Com-
mission will, except as provided in
§2.51, serve upon each person subject to
such decision (in the case of pro-
ceedings instituted under §3.13, such
service may be by publication in the
FEDERAL REGISTER) an order to show
cause, stating the changes it proposes
to make in the decision and the rea-
sons they are deemed necessary. With-
in thirty (30) days after service of such
order to show cause, any person served
may file an answer thereto. Any person
not responding to the order within the
time allowed may be deemed to have
consented to the proposed changes.

(2) Whenever an order to show cause
is not opposed, or if opposed but the
pleadings do not raise issues of fact to
be resolved, the Commission, in its dis-
cretion, may decide the matter on the
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under §3.13, such service may be
by publication in FEDERAL REGISTER) a
notice of hearing, setting forth the
date when the cause will be heard. In
such a case, the hearing will be limited
to the filing of briefs and may include
oral argument when deemed necessary
by the Commission. When the plead-
ings raise substantial factual issues,
the Commission will direct such hear-
ings as it deems appropriate, including
hearings for the receipt of evidence by
it or by an Administrative Law Judge.
Unless otherwise ordered and insofar as
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practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance
with subparts B, C, D, and E of part 3
of this chapter. Upon conclusion of
hearings before an Administrative Law
Judge, the record and the Administra-
tive Law Judge’s recommendations
shall be certified to the Commission
for final disposition of the matter.

(8) Termination of existing orders—(i)
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3)
(ii) and (iii) of this section, an order
issued by the Commission before Au-
gust 16, 1995, will be deemed, without
further notice or proceedings, to termi-
nate 20 years from the date on which
the order was first issued, or on Janu-
ary 2, 1996, whichever is later.

(ii) Exception. This paragraph applies
to the termination of an order issued
before August 16, 1995, where a com-
plaint alleging a violation of the order
was or is filed (with or without an ac-
companying consent decree) in federal
court by the United States or the Fed-
eral Trade Commission while the order
remains in force, either on or after Au-
gust 16, 1995, or within the 20 years pre-
ceding that date. If more than one
complaint was or is filed while the
order remains in force, the relevant
complaint for purposes of this para-
graph will be the latest filed com-
plaint. An order subject to this para-
graph will terminate 20 years from the
date on which a court complaint de-
scribed in this paragraph was or is
filed, except as provided in the fol-
lowing sentence. If the complaint was
or is dismissed, or a federal court rules
or has ruled that the respondent did
not violate any provision of the order,
and the dismissal or ruling was or is
not appealed, or was or is upheld on ap-
peal, the order will terminate accord-
ing to paragraph (b)(3)(i) of this section
as though the complaint was never
filed; provided, however, that the order
will not terminate between the date
that such complaint is filed and the
later of the deadline for appealing such
dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
The filing of a complaint described in
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this paragraph will not affect the dura-
tion of any order provision that has ex-
pired, or will expire, by its own terms.
The filing of a complaint described in
this paragraph also will not affect the
duration of an order’s application to
any respondent that is not named in
the complaint.

(iii) Stay of Termination. Any party to
an order may seek to stay, in whole or
part, the termination of the order as to
that party pursuant to paragraph (b)(3)
(i) or (ii) of this section. Petitions for
such stays shall be filed in accordance
with the procedures set forth in §2.51 of
these rules. Such petitions shall be
filed on or before the date on which the
order would be terminated pursuant to
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a
petition, the order will be deemed to
remain in effect without interruption.

(iv) Orders not terminated. Nothing in
§3.72(b)(3) is intended to apply to in
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission.

[32 FR 8449, June 13, 1967, as amended at 44
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2,
1980; 60 FR 58515, Nov. 28, 1995]

Subpart |—Recovery of Awards
Under the Equal Access to
Justice Act in Commission
Proceedings

AUTHORITY: 5 U.S.C. 504 and 5 U.S.C. 553(Db).

SOURCE: 63 FR 36341, July 6, 1998, unless
otherwise noted.

§3.81 General provisions.

(a) Purpose of these rules. The Equal
Access to Justice Act, 5 U.S.C. 504
(called “the Act” in this subpart), pro-
vides for the award of attorney fees and
other expenses to eligible individuals
and entities who are parties to adver-
sary adjudicative proceedings under
part 3 of this title. The rules in this
subpart describe the parties eligible for
awards, how to apply for awards, and
the procedures and standards that the
Commission will use to make them.

(1) When an eligible party will receive
an award. An eligible party will receive
an award when:

(1) It prevails in the adjudicative pro-
ceeding, unless the Commission’s posi-
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tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust.
Whether or not the position of the
agency was substantially justified will
be determined on the basis of the ad-
ministrative record as a whole that is
made in the adversary proceeding for
which fees and other expenses are
sought; or

(ii) The agency’s demand is substan-
tially in excess of the decision of the
adjudicative officer, and is unreason-
able when compared with that decision,
under all the facts and circumstances
of the case. Demand means the express
final demand made by the agency prior
to initiation of the adversary adjudica-
tion, but does not include a recitation
by the agency of the statutory penalty
in the administrative complaint or
elsewhere when accompanied by an ex-
press demand for a lesser amount.

(b) When the Act applies. (1) Section
504(a)(1) of the Act applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
after October 1, 1981. This includes pro-
ceedings begun before October 1, 1981, if
final Commission action has not been
taken before that date.

(2) Section 504(a)(4) applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
on or after March 29, 1996.

(c) Proceedings covered. (1) The Act
applies to all adjudicative proceedings
under part 3 of the rules of practice as
defined in §3.2, except hearings relating
to the promulgation, amendment, or
repeal of rules under the Fair Pack-
aging and Labeling Act.

(2) [Reserved]

(d) Eligibility of applicants. (1) To be
eligible for an award of attorney fees
and other expenses under the Act, the
applicant must be a party to the adju-
dicative proceeding in which it seeks
an award. The term party is defined in
5 U.S.C. 551(3). The applicant must
show that it meets all conditions of eli-
gibility set out in this subpart.

(2) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
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both personal and business interests,
and not more than 500 employees;

(iii) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees;

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees; and

(vi) For purposes of receiving an
award for fees and expenses for defend-
ing against an excessive Commission
demand, any small entity, as that term
is defined under 5 U.S.C. 601.

(3) Eligibility of a party shall be de-
termined as of the date the proceeding
was initiated.

(4) An applicant who owns an unin-
corporated business will be considered
as an “individual” rather than a “sole
owner of an unincorporated business” if
the issues on which the applicant pre-
vails are related primarily to personal
interests rather than to business inter-
ests.

(5) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(6) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the Administrative Law Judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the Administrative Law
Judge may determine that financial re-
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lationships of the applicant other than
those described in this paragraph con-
stitute special circumstances that
would make an award unjust.

(7) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(e) Standards for awards. (1) For a pre-
vailing party:

(i) A prevailing applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication in connection with the entire
adversary adjudication, or on a sub-
stantive portion of the adversary adju-
dication that is sufficiently significant
and discrete to merit treatment as a
separate unit unless the position of the
agency was substantially justified. The
burden of proof that an award should
not be made to an eligible prevailing
applicant is on complaint counsel,
which may avoid an award by showing
that its position had a reasonable basis
in law and fact.

(ii) An award to prevailing party will
be reduced or denied if the applicant
has unduly or unreasonably protracted
the proceeding or if special cir-
cumstances make an award unjust.

(2) For a party defending against an
excessive demand:

(i) An eligible applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication related to defending against
the excessive portion of a Commission
demand that is substantially in excess
of the decision of the adjudicative offi-
cer and is unreasonable when compared
with that decision under all the facts
and circumstances of the case.

(ii) An award will be denied if the ap-
plicant has committed a willful viola-
tion of law or otherwise acted in bad
faith or if special circumstances make
an award unjust.

(f) Allowable fees and expenses. (1)
Awards will be based on rates custom-
arily charged by persons engaged in the
business of acting as attorneys, agents
and expert witnesses, even if the serv-
ices were made available without
charge or at a reduced rate to the ap-
plicant.



Federal Trade Commission

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed the hourly rate specified in 5
U.S.C. 504(b)(1)(A). No award to com-
pensate an expert witness may exceed
the highest rate at which the Commis-
sion paid expert witnesses for similar
services at the time the fees were in-
curred. The appropriate rate may be
obtained from the Office of the Execu-
tive Director. However, an award may
also include the reasonable expenses of
the attorney, agent, or witness as a
separate item, if the attorney, agent or
witness ordinarily charges clients sepa-
rately for such expenses.

(3) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the Administrative
Law Judge shall consider the following:

(i) If the attorney, agent or witness is
in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(ii) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(iii) The time actually spent in the
representation of the applicant;

(iv) The time reasonably spent in
light of the difficulty or complexity of
the issues in the proceeding; and

(v) Such other factors as may bear on
the value of the services provided.

(4) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(5) Any award of fees or expenses
under the Act is limited to fees and ex-
penses incurred after initiation of the
adversary adjudication and, with re-
spect to excessive demands, the fees
and expenses incurred in defending
against the excessive portion of the de-
mand.

(g) Rulemaking on maximum rates for
attorney fees. If warranted by an in-
crease in the cost of living or by spe-
cial circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
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the Commission may, upon its own ini-
tiative or on petition of any interested
person or group, adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than the rate
specified in 5 U.S.C. 504(b)(1)(A) per
hour in some or all the types of pro-
ceedings covered by this part. Rule-
making under this provision will be in
accordance with Rules of Practice part
1, subpart C of this chapter.

§3.82 Information required from ap-
plicants.

(a) Contents of application. An appli-
cation for an award of fees and ex-
penses under the Act shall contain the
following:

(1) Identity of the applicant and the
proceeding for which the award is
sought;

(2) A showing that the applicant has
prevailed; or, if the applicant has not
prevailed, a showing that the Commis-
sion’s demand was the final demand be-
fore initiation of the adversary adju-
dication and that it was substantially
in excess of the decision of the adju-
dicative officer and was unreasonable
when compared with that decision;

(3) Identification of the Commission
position(s) that applicant alleges was
(were) not substantially justified; or,
identification of the Commission’s de-
mand that is alleged to be excessive
and unreasonable and an explanation
as to why the demand was excessive
and unreasonable;

(4) A brief description of the type and
purpose of the organization or business
(unless the applicant is an individual);

(5) A statement of how the applicant
meets the criteria of §3.81(d);

(6) The amount of fees and expenses
incurred after the initiation of the ad-
judicative proceeding or, in the case of
a claim for defending against an exces-
sive demand, the amount of fees and
expenses incurred after the initiation
of the adjudicative proceeding attrib-
utable to the excessive portion of the
demand;

(7) Any other matters the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made; and

(8) A written verification under oath
or under penalty or perjury that the in-
formation provided is true and correct
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accompanied by the signature of the
applicant or an authorized officer or
attorney.

(b) Net worth exhibit. (1) Each appli-
cant except a qualified tax-exempt or-
ganization or cooperative association
must provide with its application a de-
tailed exhibit showing the net worth of
the application and any affiliates (as
defined in §3.81(d)(6)) when the pro-
ceeding was initiated. The exhibit may
be in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to deter-
mine whether the applicant qualifies
under the standards in this part. The
Administrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(2) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, if an appli-
cant objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure, the ap-
plicant may submit that portion of the
exhibit directly to the Administrative
Law Judge in a sealed envelope labeled
“Confidential Financial Information,”
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-
tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C. 552(b)
(1) through (9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is
not required in the public interest. The
material in question shall be served on
complaint counsel but need not be
served on any other party to the pro-
ceeding. If the Administrative Law
Judge finds that the information
should not be withheld from disclosure,
it shall be placed in the public record
of the proceeding. Otherwise, any re-
quest to inspect or copy the exhibit
shall be disposed of in accordance with
§4.11.

(c) Documentation of fees and expenses.
The application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
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the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought.
With respect to a claim for fees and ex-
penses involving an excessive demand,
the application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought
attributable to the portion of the de-
mand alleged to be excessive and un-
reasonable. A separate itemized state-
ment shall be submitted for each pro-
fessional firm or individual whose serv-
ices are covered by the application,
showing the hours spent in connection
with the proceeding by each individual,
a description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, the
total amount claimed, and the total
amount paid or payable by the appli-
cant or by any other person or entity
for the services provided. The Adminis-
trative Law Judge may require the ap-
plicant to provide vouchers, receipts,
or other substantiation for any ex-
penses claimed.

(d) When an application may be filed—
(1) For a prevailing party:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(2) For a party defending against an
excessive demand:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes the agen-
cy’s demand was excessive and unrea-
sonable, proceedings for the award of
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fees and expenses shall be stayed pend-
ing final disposition of the underlying
controversy.

(3) For purposes of this subpart, final
disposition means the later of—

(i) The date that the initial decision
of the Administrative Law Judge be-
comes the decision of the Commission
pursuant to §3.51(a);

(ii) The date that the Commission
issues an order disposing of any peti-
tions for reconsideration of the Com-
mission’s final order in the proceeding;
or

(iii) The date that the Commission
issues a final order or any other final
resolution of a proceeding, such as a
consent agreement, settlement or vol-
untary dismissal, which is not subject
to a petition for reconsideration.

§3.83 Procedures for considering ap-
plicants.

(a) Filing and service of documents.
Any application for an award or other
pleading or document related to an ap-
plication shall be filed and served on
all parties as specified in §§4.2 and
4.4(b) of this chapter, except as pro-
vided in §3.82(b)(2) for confidential fi-
nancial information. The date the Of-
fice of the Secretary of the Commis-
sion receives the application is deemed
the date of filing.

(b) Answer to application. (1) Within 30
days after service of an application,
complaint counsel may file an answer
to the application. Unless complaint
counsel requests an extension of time
for filing or files a statement of intent
to negotiate under paragraph (b)(2) of
this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award requested.

(2) If complaint counsel and the ap-
plicant believe that the issues in the
fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the Administrative
Law Judge upon request by complaint
counsel and the applicant.

(3) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of complaint counsel’s position. If
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the answer is based on any alleged
facts not already in the record of the
proceeding, complaint counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under paragraph (f) of
this section.

(c) Reply. Within 15 days after service
of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under paragraph (f) of this
section.

(d) Comments by other parties. Any
party to a proceeding other than the
applicant and complaint counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the Administrative Law
Judge determines that the public inter-
est requires such participation in order
to permit full exploration of matters in
the comments.

(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed
settlement of the award before final ac-
tion on the application. A proposed
award settlement entered into in con-
nection with a consent agreement cov-
ering the underlying proceeding will be
considered in accordance with §3.25.
The Commission may request findings
of fact or recommendations on the
award settlement from the Administra-
tive Law Judge. A proposed award set-
tlement entered into after the under-
lying proceeding has been concluded
will be considered and may be approved
or disapproved by the Administrative
Law Judge subject to Commission re-
view under paragraph (h) of this sec-
tion. If an applicant and complaint
counsel agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.

(f) Further proceedings. (1) Ordinarily,
the determination of an award will be
made on the basis of the written
record. However, on request of either
the applicant or complaint counsel, or
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on his or her own initiative, the Ad-
ministrative Law Judge may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.

(2) A request that the Administrative
Law Judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

(g) Decision. The Administrative Law
Judge shall issue an initial decision on
the application within 30 days after
closing proceedings on the application.

(1) For a decision involving a prevailing
party: The decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the agency’s position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.

(2) For a decision involving an excessive
agency demand: The decision shall in-
clude written findings and conclusions
on the applicant’s eligibility and an ex-
planation of the reasons why the agen-
cy’s demand was or was not determined
to be substantially in excess of the de-
cision of the adjudicative officer and
was or was not unreasonable when
compared with that decision. That de-
cision shall be based upon all the facts
and circumstances of the case. The de-
cision shall also include, if at issue,
findings on whether the applicant has
committed a willful violation of law or
otherwise acted in bad faith, or wheth-
er special circumstances make an
award unjust.

(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee
application by filing a notice of appeal
under §3.52(a), or the Commission may
decide to review the decision on its
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own initiative, in accordance with
§3.53. If neither the applicant nor com-
plaint counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
on the application shall become a final
decision of the Commission 30 days
after it is issued. Whether to review a
decision is a matter within the discre-
tion of the Commission. If review is
taken, the Commission will issue a
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further pro-
ceedings.

(1) Judicial review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
503(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative
proceeding has been sought by the ap-
plicant or any party to the proceeding.

PART 4—MISCELLANEOUS RULES

Sec.
4.1 Appearances.

4.2 Requirements as to form, and filing of
documents other than correspondence.

4.3 Time.

4.4 Service.

4.5 Fees.

4.6 Cooperation with other agencies.

4.7 Ex parte communications.

4.8 Costs for obtaining Commission records.

4.9 The public record.

4.10 Nonpublic material.
4.11 Disclosure requests.
4.12 Disposition of documents submitted to
the Commission.
Privacy Act rules.
Conduct of business.
Commission meetings.
Privilege against self-incrimination.
Disqualification of Commissioners.

4.13
4.14
4.15
4.16
4.17

AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.
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§4.1 Appearances.

(a) Qualifications—(1) Attorneys—(@)
U.S.-admitted. Members of the bar of a
Federal court or of the highest court of
any State or Territory of the United
States are eligible to practice before
the Commission.

(ii) European Community (EC)-quali-
fied. Persons who are qualified to prac-
tice law in a Member State of the Eu-
ropean Community and authorized to
practice before The Commission of the
European Communities in accordance
with Regulation No. 99/63/EEC are eligi-
ble to practice before the Commission.

(iii) Any attorney desiring to appear
before the Commission or an Adminis-
trative Law Judge may be required to
show to the satisfaction of the Com-
mission or the Administrative Law
Judge his or her acceptability to act in
that capacity.

(2) Others. (i) Any individual or mem-
ber of a partnership involved in any
proceeding or investigation may ap-
pear on behalf or himself or of such
partnership upon adequate identifica-
tion. A corporation or association may
be represented by a bona fide officer
thereof upon a showing of adequate au-
thorization.

(ii) At the request of counsel rep-
resenting any party in an adjudicative
proceeding, the Administrative Law
Judge may permit an expert in the
same discipline as an expert witness to
conduct all or a portion of the cross-ex-
amination of such witness.

(b) Restrictions as to former members
and employees—(1) General prohibition.
Except as provided in this section, or
otherwise specifically authorized by
the Commission, no former member or
employee (“former employee” or “em-
ployee”) of the Commission may com-
municate to or appear before the Com-
mission, as attorney or counsel, or oth-
erwise assist or advise behind-the-
scenes, regarding a formal or informal
proceeding or investigation! (except

1Tt is important to note that a new “pro-
ceeding or investigation” may be considered
the same matter as a seemingly separate
“proceeding or investigation” that was pend-
ing during the former employee’s tenure.
This is because a “proceeding or investiga-
tion” may continue in another form or in
part. In determining whether two matters
are actually the same, the Commission will
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that a former employee who is dis-
qualified solely under paragraph
(b)(1)(ii) or paragraph (b)(1)(iv) of this
section, is not prohibited from assist-
ing or advising behind-the-scenes) if:

(i) The former employee participated
personally and substantially on behalf
of the Commission in the same pro-
ceeding or investigation in which the
employee now intends to participate;

(ii) The participation would begin
within two years after the termination
of the former employee’s service and,
within a period of one year prior to the
employee’s termination, the pro-
ceeding or investigation was pending
under the employee’s official responsi-
bility;

(iii) Nonpublic documents or infor-
mation pertaining to the proceeding or
investigation in question, and of the
kind delineated in §4.10(a), came to, or
would be likely to have come to, the
former employee’s attention in the
course of the employee’s duties, (unless
Commission staff determines that the
nature of the documents or informa-
tion is such that no present advantage
could thereby be derived); or

(iv) The former employee’s participa-
tion would begin within one year after
the employee’s termination and, at the
time of termination, the employee was
a member of the Commission or a “sen-
ior employee” as defined in 18 U.S.C.
207(c).

(2) Clearance request required. Any
former employee, before participating
in a Commission proceeding or inves-
tigation (see footnote 1), whether

consider: the extent to which the matters in-
volve the same or related facts, issues, con-
fidential information and parties; the time
elapsed; and the continuing existence of an
important Federal interest. See 5 CFR
2637.201(c)(4). For example, where a former
employee intends to participate in an inves-
tigation of compliance with a Commission
order, submission of a request to reopen an
order, or a proceeding with respect to re-
opening an order, the matter will be consid-
ered the same as the adjudicative proceeding
or investigation that resulted in the order. A
former employee who is uncertain whether
the matter in which he seeks clearance to
participate is wholly separate from any mat-
ter that was pending during his tenure
should seek advice from the General Counsel
or the General Counsel’s designee before par-
ticipating.
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through an appearance before a Com-
mission official or behind-the-scenes
assistance, shall file with the Sec-
retary a request for clearance to par-
ticipate, containing the information
listed in §4.1(b)(4) if:

(i) The proceeding or investigation
was pending in the Commission while
the former employee served;

(ii) A proceeding or investigation
from which such proceeding or inves-
tigation directly resulted was pending
during the former employee’s service;
or

(iii) Nonpublic documents or infor-
mation pertaining to the proceeding or
investigation in question, and of the
kind delineated in §4.10(a), came to or
would likely have come to the former
employee’s attention in the course of
the employee’s duties, and the em-
ployee left the Commission within the
previous three years.

NoTE: This requirement applies even to a
proceeding or investigation that had not yet
been initiated formally when the former em-
ployee terminated employment, if the em-
ployee had learned nonpublic information re-
lating to the subsequently initiated pro-
ceeding or investigation.

(3) Exceptions. (i) Paragraphs (b) (1)
and (2) of this section do not apply to:

(A) Making a pro se filing of any
kind;

(B) Submitting a request or appeal
under the Freedom of Information Act,
the Privacy Act, or the Government in
the Sunshine Act;

(C) Testifying under oath (except
that a former employee who is subject
to the restrictions contained in para-
graph (b)(1)(i) of this section with re-
spect to a particular matter may not,
except pursuant to court order, serve
as an expert witness for any person
other than the United States in that
same matter);

(D) Submitting a statement required
to be made under penalty of perjury; or

(E) Appearing on behalf of the United
States.

(ii) With the exception of subpara-
graph (b)(1)(iv), paragraphs (b) (1) and
(2) of this section do not apply to par-
ticipating in a Commission rulemaking
proceeding, including submitting com-
ments on a matter on which the Com-
mission has invited public comment.
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(iii) Paragraph (b)(1)(iv) of this sec-
tion does not apply to submitting a
statement based on the former employ-
ee’s own special knowledge in the par-
ticular area that is the subject of the
statement, provided that no compensa-
tion is thereby received, other than
that regularly provided by law or by
§4.5 for witnesses.

(iv) Paragraph (b)(2) of this section
does not apply to filing a premerger no-
tification form or participating in sub-
sequent events concerning compliance
or noncompliance with Section TA of
the Clayton Act, 15 U.S.C. 18a, or any
regulation issued under that section.

(4) Request contents. Clearance re-
quests filed pursuant to §4.1(b)(2) shall
contain:

(i) The name and matter number (if
known) of the proceeding or investiga-
tion in question;

(ii) A description of the contemplated
participation;

(iii) The name of the Commission of-
fice(s) or division(s) in which the
former employee was employed and the
position(s) the employee occupied;

(iv) A statement whether, while em-
ployed by the Commission, the former
employee participated in any pro-
ceeding or investigation concerning
the same company, individual, or in-
dustry currently involved in the mat-
ter in question;

(v) A certification that while em-
ployed by the Commission, the em-
ployee never participated personally
and substantially in the same matter
or proceeding;

(vi) If the employee’s Commission
employment terminated within the
past two years, a certification that the
matter was not pending under the em-
ployee’s official responsibility during
any part of the one year before the em-
ployee’s termination;

(vii) If the employee’s Commission
employment terminated within the
past three years, either a declaration
that nonpublic documents or informa-
tion pertaining to the proceeding or in-
vestigation in question, and of the kind
delineated in §4.10(a), never came to
the employee’s attention, or a descrip-
tion of why the employee believes that
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such nonpublic documents or informa-
tion could not confer a present advan-
tage to the employee or to the employ-
ee’s client in the proceeding or inves-
tigation in question; and

(viii) A certification that the em-
ployee has read, and understands, both
the criminal conflict of interest law on
post-employment activities (18 U.S.C.
207) and this Rule in their entirety.

(5) Definitions. The following defini-
tions apply for purposes of this section:

(i) Behind-the-scenes participation in-
cludes any form of professional con-
sultation, assistance, or advice to any-
one about the proceeding or investiga-
tion in question, whether formal or in-
formal, oral or written, direct or indi-
rect.

(i1) Communicate to or appear before
means making any oral or written
communication to, or any formal or in-
formal appearance before, the Commis-
sion or any of its members or employ-
ees on behalf of any person (except the
United States) with the intent to influ-
ence.

(iii) Directly resulted from means that
the proceeding or investigation in
question emanated from an earlier
phase of the same proceeding or inves-
tigation or from a directly linked, an-
tecedent investigation. The existence
of some attenuated connection between
a proceeding or investigation that was
pending during the requester’s tenure
and the proceeding or investigation in
question does not constitute a direct
result.

(iv) Pending under the employee’s offi-
cial responsibility means that the former
employee had the direct administrative
or operating authority to approve, dis-
approve, or otherwise direct official ac-
tions in the proceeding or investiga-
tion, irrespective of whether the em-
ployee’s authority was intermediate or
final, and whether it was exercisable
alone or only in conjunction with oth-
ers.

(v) Personal and substantial participa-
tion. A former employee participated in
the proceeding or investigation person-
ally if the employee either participated
directly or directed a subordinate in
doing so. The employee participated
substantially if the involvement was
significant to the matter or reasonably
appeared to be significant. A series of
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peripheral involvements may be con-
sidered insubstantial, while a single
act of approving or participating in a
critical step may be considered sub-
stantial.

(vi) Present advantage. Whether expo-
sure to nonpublic information about
the proceeding or investigation could
confer a present advantage to a former
employee will be analyzed and deter-
mined on a case-by-case basis. Rel-
evant factors include, inter alia, the na-
ture and age of the information, its re-
lation and current importance to the
proceeding or investigation in ques-
tion, and the amount of time that has
passed since the employee left the
Commission.

(vii) Proceeding or investigation shall
be interpreted broadly and includes an
adjudicative or other proceeding; the
consideration of an application; a re-
quest for a ruling or other determina-
tion; a contract; a claim; a con-
troversy; an investigation; or an inter-
pretive ruling.

(6) Advice as to whether clearance re-
quest is required. A former employee
may ask the General Counsel, either
orally or in writing, whether the em-
ployee is required to file a request for
clearance to participate in a Commis-
sion matter pursuant to paragraph
(b)(2) of this section. The General
Counsel, or the General Counsel’s des-
ignee, will make any such determina-
tion within three business days.

() Deadline for determining clearance
requests. By the close of the tenth busi-
ness day after the date on which the
clearance request is filed, the General
Counsel, or the General Counsel’s des-
ignee, will notify the requester either
that:

(i) The request for clearance has been
granted;

(ii) The General Counsel or the Gen-
eral Counsel’s designee has decided to
recommend that the Commission pro-
hibit the requester’s participation; or

(iii) The General Counsel or the Gen-
eral Counsel’s designee is, for good
cause, extending the period for reach-
ing a determination on the request by
up to an additional ten business days.

(8) Participation of partners or associ-
ates of former employees. (i) If a former
employee is prohibited from partici-
pating in a proceeding or investigation
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by virtue of having worked on the mat-
ter personally and substantially while
a Commission employee, no partner or
legal or business associate of that indi-
vidual may participate except after fil-
ing with the Secretary of the Commis-
sion an affidavit attesting that:

(A) The former employee will not
participate in the proceeding or inves-
tigation in any way, directly or indi-
rectly (and describing how the former
employee will be screened from partici-
pating);

(B) The former employee will not
share in any fees resulting from the
participation;

(C) Everyone who intends to partici-
pate is aware of the requirement that
the former employee be screened;

(D) The client(s) have been informed;
and

(E) The matter was not brought to
the participant(s) through the active
solicitation of the former employee.

(ii) If the Commission finds that the
screening measures being taken are un-
satisfactory or that the matter was
brought to the participant(s) through
the active solicitation of the former
employee, the Commission will notify
the participant(s) to cease the rep-
resentation immediately.

(9) Effect on other standards. The re-
strictions and procedures in this sec-
tion are intended to apply in lieu of re-
strictions and procedures that may be
adopted by any state or jurisdiction,
insofar as such restrictions and proce-
dures apply to appearances or partici-
pation in Commission proceedings or
investigations. Nothing in this section
supersedes other standards of conduct
applicable under paragraph (e) of this
section. Requests for advice about this
section, or about any matter related to
other applicable rules and standards of
ethical conduct, shall be directed to
the Office of the General Counsel.

(c) Public disclosure. Any request for
clearance filed by a former member or
employee pursuant to this section, as
well as any written response, are part
of the public records of the Commis-
sion, except for information exempt
from disclosure under §4.10(a) of this
chapter. Information identifying the
subject of a nonpublic Commission in-
vestigation will be redacted from any
request for clearance or other docu-
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ment before it is placed on the public
record.

(d) Notice of appearance. Any attorney
desiring to appear before the Commis-
sion or an Administrative Law Judge
on behalf of a person or party shall file
with the Secretary of the Commission
a written notice of appearance, stating
the basis for eligibility under this sec-
tion and including the attorney’s juris-
diction of admission/qualification, at-
torney identification number, if appli-
cable, and a statement by the appear-
ing attorney attesting to his/her good
standing within the legal profession.
No other application shall be required
for admission to practice, and no reg-
ister of attorneys will be maintained.

(e) Standards of conduct; disbarment.
(1) All attorneys practicing before the
Commission shall conform to the
standards of ethical conduct required
by the bars of which the attorneys are
members.

(2) If for good cause shown, the Com-
mission shall be of the opinion that
any attorney is not conforming to such
standards, or that he has been other-
wise guilty of conduct warranting dis-
ciplinary action, the Commission may
issue an order requiring such attorney
to show cause why he should not be
suspended or disbarred from practice
before the Commission. The alleged of-
fender shall be granted due opportunity
to be heard in his own defense and may
be represented by counsel. Thereafter,
if warranted by the facts, the Commis-
sion may issue against the attorney an
order of reprimand, suspension, or dis-
barment.

[32 FR 8456, June 13, 1967, as amended at 40
FR 15235, Apr. 4, 1975; 41 FR 16453, Apr. 19,
1976; 46 FR 26295, May 12, 1981; 48 FR 44767,
Sept. 30, 1983; 50 FR 50781, Dec. 12, 1985; 50 FR
53306, Dec. 31, 1985; 56 FR 44139, Sept. 27, 1991;
58 FR 40737, July 30, 1993; 63 FR 15758, Apr. 1,
1998; 64 FR 14830, Mar. 29, 1999; 66 FR 13645,
Mar. 7, 2001; 66 FR 64143, Dec. 12, 2001]

§4.2 Requirements as to form, and fil-
ing of documents other than cor-
respondence.

(a) Filing. (1) All paper and electronic
documents filed with the Commission
or with an Administrative Law Judge
pursuant to part 0, part 1, part 2, or
part 3 of this chapter shall be filed with
the Secretary of the Commission, ex-
cept that:
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(i) Documents produced in response
to compulsory process issued pursuant
to part 2 or part 3 of this chapter shall
instead be produced to the custodian,
deputy custodian, or other person pre-
scribed therein, and in the manner pre-
scribed therein; and

(ii) Comments filed in response to a
Commission request for public com-
ment shall instead be filed in the man-
ner prescribed in the FEDERAL REG-
ISTER document or other Commission
document containing the request for
such comment.

(2) All paper and electronic docu-
ments filed with the Commission pur-
suant to parts 4-999 of this chapter
shall be filed with the Secretary of the
Commission, except as otherwise pro-
vided in such part.

(b) Title and public or nonpublic status.
All paper and electronic documents
filed with the Commission or with an
Administrative Law Judge pursuant to
any part of this chapter shall clearly
show the file or docket number and
title of the action in connection with
which they are filed. The first page of
each such document shall be clearly
and accurately labeled “Public”, “In
Camera”, or “Confidential”.

(c) Paper and electronic copies of and
service of filings before the Commission or
an Administrative Law Judge in adjudica-
tive proceedings. (1) Each document
filed before the Commission or an Ad-
ministrative Law Judge in an adjudica-
tive proceeding, except documents cov-
ered by §4.2(a)(1)(i), shall be filed with
the Secretary of the Commission; shall
comply with the requirements of
§4.2(b); and shall include a paper origi-
nal (in 12-point font with 1-inch mar-
gins), one paper copy (if before the Ad-
ministrative Law Judge) or twelve (12)
paper copies (if before the Commis-
sion), and an electronic copy in Adobe
portable document format or such
other format as the Secretary may di-
rect.

(2) If the document is labeled “In
Camera” or “Confidential”, it must in-
clude as an attachment either a motion
requesting in camera or other confiden-
tial treatment, in the form prescribed
by §3.45, or a copy of a Commission,
Administrative Law Judge, or federal
court order granting such treatment.
The document must also include as a
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separate attachment a set of only
those pages of the document on which
the in camera or otherwise confidential
material appears and comply with all
other requirements of §3.45 and any
other applicable rules governing in
camera treatment.

(3)(i) If the document is labeled
“Public”, the electronic copy shall be
filed as the Secretary shall direct, or
through such electronic system as the
Commission may provide.

(i) If the document is labeled “In
Camera” or “Confidential”, the elec-
tronic copy shall be submitted on a
compact disc (CD) or digital video disc
(DVD) so labeled, which shall be phys-
ically attached to the paper original,
and shall not be transmitted to the
Commission by e-mail or any other
electronic system.

(iii) Each electronic copy filed pursu-
ant to §4.2(c)(1) shall include a certifi-
cation by the filing party that the copy
is a true and correct copy of the paper
original, and that a paper copy with an
original signature is being filed with
the Secretary of the Commission on
the same day by other means.

(4) Sensitive personal information, as
defined in §3.45(b), shall not be in-
cluded in, and must be redacted or
omitted from, filings where the filing
party determines that such informa-
tion is not relevant or otherwise nec-
essary for the conduct of the pro-
ceeding.

(6) A paper copy of each document
filed in accordance with this section in
an adjudicative proceeding shall be
served by the party filing the docu-
ment or person acting for that party on
all other parties pursuant to §4.4, at or
before the time the original is filed.

(d) Paper and electronic copies of other
documents filed with the Commission.
Each paper or electronic document
filed with the Commission, and not
covered by §4.2(a)(1)(1), §4.2(a)(1)(ii), or
§4.2(c), shall be filed with the Sec-
retary of the Commission, and shall be
clearly and accurately labeled as re-
quired by §4.2(b).

(1) Each such paper document shall
be signed, and shall be accompanied by
an electronic copy on a compact disc
(CD) or digital video disc (DVD) in
Adobe portable document format or
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such other format as the Secretary
shall direct.

(2) Each such document filed pursu-
ant to §2.7(d), §2.7(f), §2.41(f), or §2.51
shall also include twelve (12) paper cop-
ies of the signed paper original.

(3) Each such document labeled
“Public” may be placed on the public
record of the Commission at the time
it is filed.

(4) If such a document is labeled
“Confidential”, and it is filed pursuant
to §2.7(d), §2.7(f), §2.41(f), or §2.51, it
will be rejected for filing pursuant to
§4.2(g), and will not stay compliance
with any applicable obligation imposed
by the Commission or the Commission
staff, unless the filer simultaneously
files:

(i) An explicit request for confiden-
tial treatment that includes the fac-
tual and legal basis for the request,
identifies the specific portions of the
document to be withheld from the pub-
lic record, provides the name and ad-
dress of the person(s) who should be no-
tified in the event the Commission de-
termines to disclose some or all of the
material labeled “Confidential”, and
otherwise conforms to the require-
ments of §4.9(c); and

(ii) A redacted public version of the
document that is clearly labeled “Pub-
lic”.

(e) Form. (1) Documents filed with the
Secretary of the Commission, other
than briefs in support of appeals from
initial decisions, shall be printed, type-
written, or otherwise processed in per-
manent form and on good unglazed
paper. A motion or other paper filed in
an adjudicative proceeding shall con-
tain a caption setting forth the title of
the case, the docket number, and a
brief descriptive title indicating the
purpose of the paper.

(2) Briefs filed on an appeal from an
initial decision shall be in the form
prescribed by §3.52(e).

(f) Signature. (1) The original of each
document filed shall have a hand
signed signature by an attorney of
record for the party, or in the case of
parties not represented by counsel, by
the party itself, or by a partner if a
partnership, or by an officer of the
party if it is a corporation or an unin-
corporated association.
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(2) Signing a document constitutes a
representation by the signer that he or
she has read it; that to the best of his
or her knowledge, information, and be-
lief, the statements made in it are
true; that it is not interposed for delay;
and that to the best of his or her
knowledge, information, and belief, it
complies with the rules in this part. If
a document is not signed or is signed
with intent to defeat the purpose of
this section, it may be stricken as
sham and false and the proceeding may
go forward as though the document had
not been filed.

(g) Authority to reject documents for fil-
ing. The Secretary of the Commission
may reject a document for filing that
fails to comply with the Commission’s
rules. In cases of extreme hardship, the
Secretary may excuse compliance with
a rule regarding the filing of docu-
ments if the Secretary determines that
the non-compliance would not interfere
with the functions of the Commission.

[74 FR 1835, Jan. 13, 2009, as amended at 74
FR 20209, May 1, 2009]

§4.3 Time.

(a) Computation. Computation of any
period of time prescribed or allowed by
the rules in this chapter, by order of
the Commission or an Administrative
Law Judge, or by any applicable stat-
ute, shall begin with the first business
day following that on which the act,
event, or development initiating such
period of time shall have occurred.
When the last day of the period so com-
puted is a Saturday, Sunday, or na-
tional holiday, or other day on which
the office of the Commission is closed,
the period shall run until the end of
the next following business day. When
such period of time, with the inter-
vening Saturdays, Sundays, and na-
tional holidays counted, is seven (7)
days or less, each of the Saturdays,
Sundays, and such holidays shall be ex-
cluded from the computation. When
such period of time, with the inter-
vening Saturdays, Sundays, and na-
tional holidays counted, exceeds seven
(7) days, each of the Saturdays, Sun-
days, and such holidays shall be in-
cluded in the computation.

(b) Extensions. For good cause shown,
the Administrative Law Judge may, in
any proceeding before him or her: (1)
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Extend any time limit prescribed or al-
lowed by order of the Administrative
Law Judge or the Commission (if the
Commission order expressly authorizes
the Administrative Law Judge to ex-
tend time periods); or (2) extend any
time limit prescribed by the rules in
this chapter, except those governing
motions directed to the Commission,
interlocutory appeals and initial deci-
sions and deadlines that the rules ex-
pressly authorize only the Commission
to extend. Except as otherwise pro-
vided by law, the Commission, for good
cause shown, may extend any time
limit prescribed by the rules in this
chapter or by order of the Commission
or an Administrative Law Judge, pro-
vided, however, that in a proceeding
pending before an Administrative Law
Judge, any motion on which he or she
may properly rule shall be made to the
Administrative Law dJudge. Notwith-
standing the above, where a motion to
extend is made after the expiration of
the specified period, the motion may be
considered where the untimely filing
was the result of excusable neglect.

(c) Additional time after service by mail.
Whenever a party in an adjudicative
proceeding under part 3 of the rules is
required or permitted to do an act
within a prescribed period after service
of a paper upon it and the paper is
served by first-class mail pursuant to
§4.4(a)(3) or §4.4(b), 3 days shall be
added to the prescribed period.

(d) Date of filing. Documents must be
received in the office of the Secretary
of the Commission by 5:00 p.m. Eastern
time to be deemed filed that day. Any
documents received by the agency after
5:00 p.m. will be deemed filed the fol-
lowing business day.

[32 FR 8456, June 13, 1967, as amended at 42
FR 30150, June 13, 1977; 50 FR 28097, July 10,
1985; 50 FR 53306, Dec. 31, 1985; 66 FR 17633,
Apr. 3, 2001; 74 FR 1836, Jan. 13, 2009]

§4.4 Service.

(a) By the Commission. (1) Service of
complaints, initial decisions, final or-
ders and other processes of the Com-
mission under 15 U.S.C. 45 may be ef-
fected as follows:

(1) By registered or certified mail. A
copy of the document shall be ad-
dressed to the person, partnership, cor-
poration or unincorporated association
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to be served at his, her or its residence
or principal office or place of business,
registered or certified, and mailed;
service under this provision is com-
plete upon delivery of the document by
the Post Office; or

(ii) By delivery to an individual. A
copy thereof may be delivered to the
person to be served, or to a member of
the partnership to be served, or to the
president, secretary, or other executive
officer or a director of the corporation
or unincorporated association to be
served; service under this provision is
complete upon delivery as specified
herein; or

(iii) By delivery to an address. A copy
thereof may be left at the principal of-
fice or place of business of the person,
partnership, corporation, or unincor-
porated association, or it may be left
at the residence of the person or of a
member of the partnership or of an ex-
ecutive officer or director of the cor-
poration, or unincorporated associa-
tion to be served; service under this
provision is complete upon delivery as
specified herein.

(2) All other orders and notices, in-
cluding subpoenas, orders requiring ac-
cess, orders to file annual and special
reports, and notices of default, may be
served by any method reasonably cer-
tain to inform the affected person,
partnership, corporation or unincor-
porated association, including any
method specified in paragraph (a)(l),
except that civil investigative demands
may only be served in the manner pro-
vided by section 20(c)(7) of the FTC Act
(in the case of service on a partnership,
corporation, association, or other legal
entity) or section 20(c)(8) of the FTC
Act (in the case of a natural person).
Service under this provision is com-
plete upon delivery by the Post Office
or upon personal delivery.

(3) All documents served in adjudica-
tive proceedings under the Commis-
sion’s Rules of Practice, 16 CFR part 3,
other than complaints and initial, in-
terlocutory, and final decisions and or-
ders, may be served by personal deliv-
ery (including delivery by courier), or
by first-class mail, and shall be deemed
served on the day of personal delivery
or the day of mailing.

(4) When a party has appeared in a
proceeding by an attorney, service on
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that individual of any document per-
taining to the proceeding other than a
complaint shall be deemed service upon
the party. However, service of those
documents specified in paragraph (a)(1)
of this section shall first be attempted
in accordance with the provision of
paragraphs (a)(1) (i), (ii), and (iii) of
this section.

(b) By other parties. Service of docu-
ments by parties other than the Com-
mission shall be by delivering copies
thereof as follows: Upon the Commis-
sion, by personal delivery (including
delivery by courier) or delivery by
first-class mail to the Office of the Sec-
retary of the Commission and, in adju-
dicative proceedings under the Com-
mission’s Rules of Practice, 16 CFR
part 3, to the lead complaint counsel,
the Assistant Director in the Bureau of
Competition, the Associate Director in
the Bureau of Consumer Protection, or
the Director of the Regional Office of
complaint counsel, with a copy to the
Administrative Law Judge. Upon a
party other than the Commission or
Commission counsel, service shall be
by personal delivery (including deliv-
ery by courier) or delivery by first-
class mail with a copy to the Adminis-
trative Law Judge. If the party is an
individual or partnership, delivery
shall be to such individual or a member
of the partnership; if a corporation or
unincorporated association, to an offi-
cer or agent authorized to accept serv-
ice of process therefor. Personal serv-
ice includes handling the document to
be served to the individual, partner, of-
ficer, or agent; leaving it at his or her
office with a person in charge thereof;
or, if there is no one in charge or if the
office is closed or if the party has no
office, leaving it at his or her dwelling
house or usual place of abode with
some person of suitable age and discre-
tion then residing therein. Documents
served in adjudicative proceedings
under part 3 of the Commission’s Rules
of Practice shall be deemed served on
the day of personal service or the day
of mailing. All other documents shall
be deemed served on the day of per-
sonal service or on the day of delivery
by the Post Office.

(c) Proof of service. In an adjudicative
proceeding under the Commission’s
Rules of Practice, 16 CFR part 3, papers
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presented for filing shall contain proof
of service in the form of a statement of
the date and manner of service and of
the names of the persons served, cer-
tified by the person who made service.
Proof of service must appear on or be
affixed to the papers filed.

[50 FR 28097, July 10, 1985, as amended at 66
FR 17633, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§4.5 Fees.

(a) Deponents and witnesses. Any per-
son compelled to appear in person in
response to subpoena shall be paid the
same fees and mileage as are paid wit-
nesses in the courts of the TUnited
States.

(b) Presiding officers. Officers before
whom depositions are taken shall be
entitled to the same fees as are paid for
like services in the courts of the
United States.

(c) Responsibility. The fees and mile-
age referred to in this section shall be
paid by the party at whose instance de-
ponents or witnesses appear.

[32 FR 8456, June 13, 1967]

§4.6 Cooperation with other agencies.

It is the policy of the Commission to
cooperate with other governmental
agencies to avoid unnecessary overlap-
ping or duplication of regulatory func-
tions.

[32 FR 8456, June 13, 1967]

§4.7 Ex parte communications.

(a) Definitions. For purposes of this
section, exr parte communication means
an oral or written communication not
on the public record with respect to
which reasonable prior notice to all
parties is not given, but it shall not in-
clude requests for status reports on any
matter or proceeding.

(b) Prohibited ex parte communications.
While a proceeding is in adjudicative
status within the Commission, except
to the extent required for the disposi-
tion of er parte matters as authorized
by law:

(1) No person not employed by the
Commission, and no employee or agent
of the Commission who performs inves-
tigative or prosecuting functions in ad-
judicative proceedings, shall make or
knowingly cause to be made to any
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member of the Commission, or to the
Administrative Law Judge, or to any
other employee who is or who reason-
ably may be expected to be involved in
the decisional process in the pro-
ceeding, an exr parte communciation
relevant to the merits of that or a fac-
tually related proceeding; and

(2) No member of the Commission,
the Administrative Law Judge, or any
other employee who is or who reason-
ably may be expected to be involved in
the decisional process in the pro-
ceeding, shall make or Kknowingly
cause to be made to any person not em-
ployed by the Commission, or to any
employee or agent of the Commission
who performs investigative or pros-
ecuting functions in adjudicative pro-
ceedings, an exr parte communication
relevant to the merits of that or a fac-
tually related proceeding.

(c) Procedures. A Commissioner, the
Administrative Law Judge or any
other employee who is or who may rea-
sonably be expected to be involved in
the decisional process who receives or
who make or knowingly causes to be
made, a communication prohibited by
paragraph (b) of this section shall
promptly provide to the Secretary of
the Commission:

(1) All such written communications;

(2) Memoranda stating the substance
of and circumstances of all such oral
communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (c¢) (1) and (2) of this sec-
tion. The Secretary shall make rel-
evant portions of any such materials
part of the public record of the Com-
mission, pursuant to §4.9, and place
them in the docket binder of the pro-
ceeding to which it pertains, but they
will not be considered by the Commis-
sion as part of the record for purposes
of decision unless introduced into evi-
dence in the proceeding. The Secretary
shall also send copies of the materials
to or otherwise notify all parties to the
proceeding.

(d) Sanctions. (1) Upon receipt of an ex
parte communication knowingly made
or knowingly caused to be made by a
party and prohibited by paragraph (b)
of this section, the Commission, Ad-
ministrative Law Judge, or other em-

97

§4.7

ployee presiding over the proceeding
may, to the extent consistent with the
interests of justice and the policy of
the underlying statutes administered
by the Commission, require the party
to show cause why his claim or interest
in the proceeding should not be dis-
missed, denied, disregarded, or other-
wise adversely affected on account of
such violation. The Commission may
take such action as it considers appro-
priate, including but not limited to, ac-
tion under §4.1(e)(2) and 5 U.S.C. 556(d).

(2) A person, not a party to the pro-
ceeding who knowingly makes or
causes to be made an ex parte commu-
nication prohibited by paragraph (b) of
this section shall be subject to all sanc-
tions provided herein if he subse-
quently becomes a party to the pro-
ceeding.

(e) The prohibitions of this section
shall apply in an adjudicative pro-
ceeding from the time the Commission
votes to issue a complaint pursuant to
§3.11, to conduct adjudicative hearings
pursuant to §3.13, or to issue an order
to show cause pursuant to §3.72(b), or
from the time an order by a U.S. court
of appeals remanding a Commission de-
cision and order for further proceedings
becomes effective, until the time the
Commission votes to enter its decision
in the proceeding and the time per-
mitted by §3.55 to seek reconsideration
of that decision has elapsed. For pur-
poses of this section, an order of re-
mand by a U.S. court of appeals shall
be deemed to become effective when
the Commission determines not to file
a petition for a writ of certiorari, or
when the time for filing such a petition
has expired without a petition having
been filed, or when such a petition has
been denied. If a petition for reconsid-
eration of a Commission decision is
filed pursuant to §3.55, the provisions
of this section shall apply until the
time the Commission votes to enter an
order disposing of the petition. In addi-
tion, the prohibitions of this section
shall apply with respect to communica-
tions concerning an application for
stay filed with the Commission pursu-
ant to §3.56 from the time that the ap-
plication is filed until its disposition.
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(f) The prohibitions of paragraph (b)
of this section do not apply to a com-
munication occasioned by and con-
cerning a nonadjudicative function of
the Commission, including such func-
tions as the initiation, conduct, or dis-
position of a separate investigation,
the issuance of a complaint, or the ini-
tiation of a rulemaking or other pro-
ceeding, whether or not it involves a
party already in an adjudicative pro-
ceeding; preparations for judicial re-
view of a Commission order; a pro-
ceeding outside the scope of §3.2, in-
cluding a matter in state or federal
court or before another governmental
agency; a nonadjudicative function of
the Commission, including but not lim-
ited to an obligation under §4.11 or a
communication with Congress; or the
disposition of a consent settlement
under §3.25 concerning some or all of
the charges involved in a complaint
and executed by some or all respond-
ents. The Commission, at its discretion
and under such restrictions as it may
deem appropriate, may disclose to the
public or to respondent(s) in a pending
adjudicative proceeding a communica-
tion made exempt by this paragraph
from the prohibitions of paragraph (b)
of this section, however, when the
Commission determines that the inter-
ests of justice would be served by the
disclosure. The prohibitions of para-
graph (b) of this section also do not
apply to a communication between any
member of the Commission, the Ad-
ministrative Law Judge, or any other
employee who is or who reasonably
may be expected to be involved in the
decisional process, and any employee
who has been directed by the Commis-
sion or requested by an individual
Commissioner or Administrative Law
Judge to assist in the decision of the
adjudicative proceeding. Such em-
ployee shall not, however, have per-
formed an investigative or prosecuting
function in that or a factually related
proceeding.

[42 FR 43974, Sept. 1, 1977, as amended at 44
FR 40637, July 12, 1979; 46 FR 32435, June 23,
1981; 50 FR 53306, Dec. 31, 1985; 51 FR 36802,
Oct. 16, 1986; 57 FR 10805, Mar. 31, 1992; 60 FR
37748, July 21, 1995; 60 FR 67325, Dec. 29, 1995]
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§4.8 Costs for obtaining Commission
records.

(a) Definitions. For the purpose of this
section:

(1) The term search includes all time
spent looking, manually or by auto-
mated means, for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents.

(2) The term duplication refers to the
process of making a copy of a docu-
ment in order to respond to a request
for Commission records.

(3) The term review refers to the ex-
amination of documents located in re-
sponse to a request to determine
whether any portion of such documents
may be withheld, and the reduction or
other processing of documents for dis-
closure. Review does not include time
spent resolving general legal or policy
issues regarding the release of the doc-
ument.

(4) The term direct costs means ex-
penditures that the Commission actu-
ally incurs in processing requests. Not
included in direct costs are overhead
expenses such as costs of document re-
view facilities or the costs of heating
or lighting such a facility or other fa-
cilities in which records are stored.
The direct costs of specific services are
set forth in §4.8(b)(6).

(b) Fees. User fees pursuant to 31
U.S.C. 483(a) and 5 U.S.C. 552(a) shall be
charged according to this paragraph.

(1) Commercial use requesters. Commer-
cial use requesters will be charged for
the direct costs to search for, review,
and duplicate documents. A commer-
cial use requester is a requester who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(2) Educational requesters, non-commer-
cial scientific institution requesters, and
representative of the mnews media. Re-
questers in these categories will be
charged for the direct costs to dupli-
cate documents, excluding charges for
the first 100 pages. An educational insti-
tution is a preschool, a public or private
elementary or secondary school, an in-
stitution of graduate higher education,
an institution of undergraduate higher



Federal Trade Commission

education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search. A non-commercial scientific insti-
tution is an institution that is not oper-
ated on a commercial basis as that term
is referenced in paragraph (b)(1) of this
section, and that is operated solely to
conduct scientific research the results
of which are not intended to promote
any particular product or industry. A
representative of the news media is any
person actively gathering news for an
entity that is organized and operated
to publish or broadcast news to the
public. News means information that is
about current events or that would be
of current interest to the public.

(3) Other requesters. Other requesters
will be charged for the direct costs to

Paper Fees:
Paper copy (up to 8.5"x14”).
Reproduced by Commission
Reproduced by Requester

Microfiche Fees:
Film Copy—Paper to 16mm film
Fiche Copy—Paper to 105mm fiche

Film Copy—Duplication of existing 100 ft. roll of 16mm film
Fiche Copy—Duplication of existing 105mm fiche
Paper Copy—Converting existing 16mm film to paper (Conver-

sion by Commission Staff).

Paper Copy—Converting existing 10bmm fiche to paper (Conver-

sion by Commission Staff).
Film Cassettes

Electronic Services:

Converting paper into electronic format (scanning)

Computer programming

Other Fees:
Computer Tape
Certification ....
Express Mail

Search and Review Fees

Agency staff is divided into three
categories: clerical, attorney/econo-
mist, and other professional. Fees for
search and review are assessed on a
quarter-hourly basis, and are deter-
mined by identifying the category into
which the staff member(s) conducting
the search or review belong(s), deter-
mining the average quarter-hourly
wages of all staff members within that
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search for and duplicate documents, ex-
cept that the first 100 pages of duplica-
tion and the first two hours of search
time shall be furnished without charge.

(4) Waiver of small charges. Notwith-
standing the provisions of paragraphs
(b)), (2), and (3) of this section,
charges will be waived if the total
chargeable fees for a request do not ex-
ceed $14.00.

(5) Materials available without charge.
These provisions do not apply to recent
Commission decisions and other mate-
rials that may be made available to all
requesters without charge while sup-
plies last.

(6) Schedule of direct costs. The fol-
lowing uniform schedule of fees applies
to records held by all constituent units
of the Commission:

$0.14 per page.
0.05 per page.

0.04 per frame.
0.08 per frame.
9.50 per roll.
0.26 per fiche.
0.26 per page.

0.23 per page.

2.00 per cassette.

2.50 per page.
8.00 per qtr. hour.

18.50 each.

10.35 each.

3.50 for first pound
and

3.67 for each addi-
tional pound (up to
$15.00).

category, and adding 16 percent to re-
flect the cost of additional benefits ac-
corded to government employees. The
exact fees are calculated and an-
nounced periodically and are available
from the Consumer Response Center,
Federal Trade Commission, 600 Penn-
sylvania Avenue, NW., Washington, DC
20580; (202) 326-2222.

(c) Information to determine fees. Each
request for records shall set forth
whether the request is made for other
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than commercial purposes and whether
the requester is an educational institu-
tion, a noncommercial scientific insti-
tution, or a representative of the news
media. The deciding official (as des-
ignated by the General Counsel) ini-
tially, or the General Counsel on ap-
peal, will use this information, any ad-
ditional information provided by the
requester, and any other relevant in-
formation to determine the appropriate
fee category in which to place the re-
quester.

(d) Agreement to pay fees. (1) Each re-
quest that does not contain an applica-
tion for a fee waiver shall specifically
indicate the requester’s willingness ei-
ther:

(i) To pay, in accordance with §4.8(b)
of these rules, whatever fees may be
charged for processing the request; or

(ii) A willingness to pay such fees up
to a specified amount.

(2) Each request that contains an ap-
plication for a fee waiver must specifi-
cally indicate:

(i) The requester’s willingness to pay,
in accordance with §4.8(b) of the rules,
whatever fees may be charged for proc-
essing the request;

(ii) The requester’s willingness to pay
fees up to a specified amount; or

(iii) That the requester is not willing
to pay fees if the waiver is not granted.

(3) If the agreement required by this
section is absent, and if the estimated
fees exceed $25.00, the requester will be
advised of the estimated fees and the
request will not be processed until the
requester agrees to pay such fees.

(e) Public interest fee waivers—(1) Pro-
cedures. A requester may apply for a
waiver of fees. The requester shall ex-
plain why a waiver is appropriate
under the standards set forth in this
paragraph. The application shall also
include a statement, as provided by
paragraph (d) of this section, of wheth-
er the requester agrees to pay costs if
the waiver is denied. The deciding offi-
cial (as designated by the General
Counsel) initially, or the General Coun-
sel on appeal, will rule on applications
for fee waivers.

(2) Standards. (i) The first require-
ment for a fee waiver is that disclosure
will likely contribute significantly to
public understanding of the operations
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or activities of the government. This
requirement shall be met if:

(A) The subject matter of the re-
quested information concerns the oper-
ations or activities of the Federal gov-
ernment;

(B) The disclosure is likely to con-
tribute to an understanding of these
operations or activities;

(C) The understanding to which dis-
closure is likely to contribute is the
understanding of the public at large, as
opposed to the understanding of the in-
dividual requester or a narrow segment
of interested persons; and

(D) The likely contribution to public
understanding will be significant.

(ii) The second requirement for a fee
waiver is that the request not be pri-
marily in the commercial interest of
the requester. Satisfaction of this re-
quirement shall be determined by con-
sidering:

(A) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and

(B) If so, whether the public interest
in disclosure is outweighed by the iden-
tified commercial interest of the re-
quester so as to render the disclosure
primarily in the requester’s commer-
cial interest.

(f) Unsuccessful searches. Charges may
be assessed for search time even if the
agency fails to locate any responsive
records or if it locates only records
that are determined to be exempt from
disclosure.

(g) Aggregating requests. If the decid-
ing official (as designated by the Gen-
eral Counsel) initially, or the General
Counsel on appeal, reasonably believes
that a requester, or a group of request-
ers acting in concert, is attempting to
evade an assessment of fees by dividing
a single request into a series of smaller
requests, the requests may be aggre-
gated and fees charged accordingly.

(h) Advance payment. If the deciding
official (as designated by the General
Counsel) initially, or the General Coun-
sel on appeal, estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250.00, or if the requester has
previously failed to pay a fee within 30
days of the date of billing, the re-
quester may be required to pay some or
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all of the total estimated charge in ad-
vance. Further, the requester may be
required to pay all unpaid bills, includ-
ing accrued interest, prior to proc-
essing the request.

(i) Means of payment. Payment shall
be made by check or money order pay-
able to the Treasury of the United
States.

(j) Interest charges. The Commission
will begin assessing interest charges on
an unpaid bill starting on the 31st day
following the day on which the bill was
sent. Interest will accrue from the date
of the billing, and will be calculated at
the rate prescribed in 31 U.S.C. 3717.

(k) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365) The Commission
may pursue repayment, where appro-
priate, by employing the provisions of
the Debt Collection Act, Public Law
97-365), including disclosure to con-
sumer reporting agencies and use of
collection agencies.

[67 FR 10806, Mar. 31, 1992, as amended at 63
FR 45646, Aug. 26, 1998; 64 FR 3012, Jan. 20,
1999; 66 FR 64144, Dec. 12, 2001]

§4.9 The public record.

(a) General. (1) Materials on the pub-
lic record of the Commission are avail-
able for public inspection and copying
either routinely or upon request.

(2) Materials that are exempt from
mandatory public disclosure, or are
otherwise not available from the Com-
mission’s public record, may be made
available for inspection and copying
only upon request under the procedures
set forth in §4.11 of this part, or as pro-
vided in §§4.10 (d) through (g), 4.13, and
4.15(b)(3) of this part, or by the Com-
mission.

(3) Location. All of the public records
of the Commission are available for in-
spection at the principal office of the
Commission on each business day from
9 a.m. to 5 p.m., and copies of some of
those records are available at the re-
gional offices on each business day
from 8:30 a.m. to 5 p.m. Copies of
records that the Commission is re-
quired to make available to the public
electronically, pursuant to 5 U.S.C.
562(a)(2), may be obtained in that for-
mat from the Commission’s Web site
on the Internet, www.ftc.gov.

(4) Copying of public records—(i) Proce-
dures. Reasonable facilities for copying
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public records are provided at each of-
fice of the Commission. Subject to ap-
propriate limitations and the avail-
ability of facilities, any person may
copy public records available for in-
spection at each of those offices. Fur-
ther, the agency will provide copies to
any person upon request. Written re-
quests for copies of public records shall
be addressed to the Supervisor, Con-
sumer Response Center, and shall
specify as clearly and accurately as
reasonably possible the records desired.
For records that cannot be specified
with complete clarity and particu-
larity, requesters shall provide descrip-
tions sufficient to enable qualified
Commission personnel to locate the
records sought. In any instance, the
Commission, the Supervisor of the Con-
sumer Response Center, the General
Counsel, the deciding official (as des-
ignated by the General Counsel), or the
official in charge of each office may
prohibit the use of Commission facili-
ties to produce more than one copy of
any public record, and may refuse to
permit the use of such facilities for
copying records that have been pub-
lished or are publicly available at
places other than the offices of the
Commission.

(ii) Costs; agreement to pay costs. Re-
questers will be charged search and du-
plication costs prescribed by Rule 4.8
for requests under this section. All re-
quests shall include a statement of the
information needed to determine fees,
as provided by §4.8(c), and an agree-
ment to pay fees (or a statement that
the requester will not pay fees if a fee
waiver 1is denied), as provided by
§4.8(d). Requests may also include an
application for a fee waiver, as pro-
vided by §4.8(e). Advance payment may
be required, as provided by §4.8(h).

(iii) Records for sale at another govern-
ment agency. If requested materials are
available for sale at another govern-
ment agency, the requester will not be
provided with copies of the materials
but will be advised to obtain them from
the selling agency.

(b) Categories. Except to the extent
material is confidential, as provided in
paragraph (c) of this section, the public
record of the Commission includes, but
is not necessarily limited to:
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(1) Commission Organization and Proce-
dures (16 CFR part 0 and §§4.14 through
4.15, 4.17). (i) A current index of opin-
ions, orders, statements of policy and
interpretations, administrative staff
manuals, general instructions and
other public records of the Commis-
sion;

(ii) A current record of the final
votes of each member of the Commis-
sion in all matters of public record, in-
cluding matters of public record de-
cided by notational voting;

(iii) Descriptions of the Commission’s
organization, including descriptions of
where, from whom, and how the public
may secure information, submit docu-
ments or requests, and obtain copies of
orders, decisions and other materials;

(iv) Statements of the Commission’s
general procedures and policies and in-
terpretations, its nonadjudicative pro-
cedures, its rules of practice for adju-
dicative proceedings, and its miscella-
neous rules, including descriptions of
the nature and requirements of all for-
mal and informal procedures available,
and

(v) Reprints of the principal laws
under which the Commission exercises
enforcement or administrative respon-
sibilities.

(2) Industry Guidance (16 CFR 1.1-1.6).
(i) Any advice, advisory opinion or re-
sponse given and required to be made
public under §§1.4 and 2.41 (d) or (f) of
this chapter (whether by the Commis-
sion or the staff), together with a
statement of supporting reasons;

(ii) Industry guides, digests of advi-
sory opinions and compliance advice
believed to be of interest to the public
generally and other administrative in-
terpretations;

(iii) Transcripts of hearings in all in-
dustry guide proceedings, as well as
written statements filed with or for-
warded to the Commission in connec-
tion with these proceedings; and

(iv) Petitions filed with the Sec-
retary of the Commission for the pro-
mulgation or issuance, amendment, or
repeal of industry guides.

(3) Rulemaking (16 CFR 1.7 through
1.26). (i) Petitions filed with the Sec-
retary of the Commission for the pro-
mulgation or issuance, amendment, or
repeal of rules or regulations within
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the scope of §§1.7 and 1.21 of this chap-
ter, and petitions for exemptions;

(ii) Notices and advance notices of
proposed rulemaking and rules and or-
ders issued in rulemaking proceedings;
and

(iii) Transcripts of hearings of all
rulemaking proceedings, as well as
written statements filed with or for-
warded to the Commission in connec-
tion with these proceedings.

(4) Investigations (16 CFR 2.7). (i) Peti-
tions to limit or quash compulsory
process and the rulings thereon, re-
quests for review by the full Commis-
sion of those rulings, and Commission
rulings on such requests; and

(ii) Closing letters in initial phase
and full phase investigations.

(5) Adjudicative proceedings, stay appli-
cations, requests to reopen, and litigated
orders. (16 CFR 2.51, 3.1 through 3.24, 3.31
through 3.56, 3.71 through 3.72, 4.7)—EXx-
cept for transcripts of matters heard in
camera pursuant to §3.45 and material
filed in camera pursuant to §§3.22, 3.24,
3.45, 3.46, 3.51 and 3.52,

(i) The versions of pleadings and
transcripts of prehearing conferences
to the extent made available under
§3.21(e), motions, certifications, orders,
and the transcripts of hearings (includ-
ing public conferences), testimony,
oral arguments, and other material
made a part thereof, and exhibits and
material received in evidence or made
a part of the public record in adjudica-
tive proceedings;

(ii) Initial decisions of administra-
tive law judges;

(iii) Orders and opinions in interlocu-
tory matters;

(iv) Final orders and opinions in ad-
judications, and rulings on stay appli-
cations, including separate statements
of Commissioners;

(v) Petitions for reconsideration, and
answers thereto, filed pursuant to
§3.55;

(vi) Applications for stay, answers
thereto, and replies, filed pursuant to
§3.56;

(vii) Petitions, applications, plead-
ings, briefs, and other records filed by
the Commission with the courts in con-
nection with adjudicative, injunctive,
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enforcement, compliance, and con-
demnation proceedings, and in connec-
tion with judicial review of Commis-
sion actions, and opinions and orders of
the courts in disposition thereof;

(viii) Records of exr parte communica-
tions in adjudicative proceedings and
stay applications;

(ix) Petitions to reopen proceedings
and orders to determine whether orders
should be altered, modified, or set
aside in accordance with §2.51; and

(x) Decisions reopening proceedings,
and orders to show cause under §3.72.

(6) Consent agreements (16 CFR 2.31
through 2.34, 3.25). (i) Agreements con-
taining orders, after acceptance by the
Commission pursuant to §§2.3¢4 and
3.25(f) of this chapter;

(ii) Comments and other materials
filed or placed on the public record
under §§2.34 and 3.25(f) concerning pro-
posed consent agreements and related
orders; and

(iii) Decisions and orders issued and
served under §§2.34 and 3.25(f), includ-
ing separate statements of Commis-
sioners.

(7)) Compliance/enforcement (16 CFR
2.33, 2.41). (i) Reports of compliance
filed pursuant to the rules in this chap-
ter or pursuant to a provision in a
Commission order and supplemental
materials filed in connection with
these reports, except for reports of
compliance, and supplemental mate-
rials filed in connection with Commis-
sion orders requiring divestitures or es-
tablishment of business enterprises of
facilities, which are confidential until
the last divestiture or establishment of
a business enterprise or facility, as re-
quired by a particular order, has been
finally approved by the Commission,
and staff letters to respondents advis-
ing them that their compliance reports
do not warrant any further action. At
the time each such report is submitted
the filing party may request confiden-
tial treatment in accordance with
paragraph (c) of this section and the
General Counsel or the General Coun-
sel’s designee will pass upon such re-
quest in accordance with that para-
graph;

(ii) Materials required to be made
public under 16 CFR 2.41(f) in connec-
tion with applications for approval of
proposed divestitures, acquisitions or
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similar transactions subject to Com-
mission review under outstanding or-
ders.

(8) Access to documents and meetings
(16 CFR 4.8, 4.11, 4.13, 4.15). (i) Letters
requesting access to Commission
records pursuant to §4.11(a) of this
chapter and the Freedom of Informa-
tion Act, 5 U.S.C. 552, and letters
granting or denying such requests (not
including access requests and answers
thereto from the Congress or other
government agencies);

(ii) Announcements of Commission
meetings as required under the Sun-
shine Act, 5 U.S.C. 552b, including
records of the votes to close such meet-
ings;

(iii) Summaries or other explanatory
materials relating to matters to be
considered at open meetings made
available pursuant to §4.15(b)(3)

(iv) Commission minutes of open
meetings, and, to the extent they are
not exempt from mandatory public dis-
closure under the Sunshine Act or the
Freedom of Information Act, portions
of minutes or transcripts of closed
meetings; and

(v) A guide for requesting records or
information from the Commission, in-
cluding an index of all major informa-
tion systems, a description of major in-
formation and record locator systems
maintained by the Commission, and a
handbook for obtaining various types
and categories of public information.

(9) Standards of conduct (16 CFR 5.5
through 5.6, 5.10 through 5.26, 5.31, 5.57
through 5.68). (i) Memoranda to staff
elaborating or clarifying standards de-
scribed in administative staff manuals
and part 5 of this subchapter.

(10) Miscellaneous (press releases, clear-
ance requests, reports filed by or with the
Commission, continuing guaranties, reg-
istered identification numbers). (i) Re-
leases by the Commission’s Office of
Public Affairs supplying information
concerning the activities of the Com-
mission;

(ii) Applications under §4.1(b)(2) of
this chapter for clearance or authoriza-
tion to appear or participate in a pro-
ceeding or investigation and of the
Commission’s responses thereto;

(iii) Continuing guaranties filed
under the Wool, Fur, and Textile Acts;
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(iv) Published reports by the staff or
by the Commission on economic sur-
veys and investigations of general in-
terest;

(v) Filings by the Commission or by
the staff in connection with pro-
ceedings before other federal agencies
or state or local government bodies;

(vi) Registration statements and an-
nual reports filed with the Commission
by export trade associations, and bul-
letins, pamphlets, and reports with re-
spect to such associations released by
the Commission;

(vii) The identities of holders of reg-
istered identification numbers issued
by the Commission pursuant to §1.32 of
this chapter;

(viii) The Commission’s annual re-
port submitted after the end of each
fiscal year, summarizing its work dur-
ing the year (available for inspection
at each of the offices of the Commis-
sion with copies obtainable from the
Superintendent of Documents, TU.S.
Government Printing Office, Wash-
ington, DC 20402) and any other annual
reports made to Congress on activities
of the Commission as required by law;

(ix) Records, as determined by the
General Counsel or his or her designee,
that have been released in response to
a request made under the Freedom of
Information Act, 5 U.S.C. 552, and
which, because of the nature of the
subject matter, have become or are
likely to become the subject of subse-
quent requests for substantially the
same records, except where some or all
of those records would be exempt from
disclosure under 5 U.S.C. 552 if re-
quested by another party;

(x) A general index of the records re-
ferred to under paragraph (b)(10)(ix) of
this section;

(xi) Grants of early termination of
waiting periods published in accord-
ance with the Hart-Scott-Rodino
premerger notification provisions of
the Clayton Act, 15 U.S.C. 18a(b)(2);

(xii) Reports on appliance energy
consumption or efficiency filed with
the Commission pursuant to §305.8 of
this chapter;

(xiii) Annual filings by professional
boxing sanctioning organizations as re-
quired by the Muhammed Ali Boxing
Reform Act, 15 U.S.C. 6301 note, 6307a—
6307h;
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(xiv) Other documents that the Com-
mission has determined to place on the
public record; and

(xv) Every amendment, revision, sub-
stitute, or repeal of any of the fore-
going items listed in §4.9(b)(1) through
(10) of this section.

(c) Confidentiality and in camera mate-
rial. (1) Persons submitting material to
the Commission described in this sec-
tion may designate that material or
portions of it confidential and request
that it be withheld from the public
record. All requests for confidential
treatment shall be supported by a
showing of justification in light of ap-
plicable statutes, rules, orders of the
Commission or its administrative law
judges, orders of the courts, or other
relevant authority. The General Coun-
sel or the General Counsel’s designee
will act upon such request with due re-
gard for legal constraints and the pub-
lic interest. No such material or por-
tions of material (including documents
generated by the Commission or its
staff containing or reflecting such ma-
terial or portions of material) will be
placed on the public record until the
General Counsel or the General Coun-
sel’s designee has ruled on the request
for confidential treatment and pro-
vided any prior notice to the submitter
required by law.

(2) Motions seeking in camera treat-
ment of material submitted in connec-
tion with a proceeding under part 3 of
these rules, except stay applications
under §3.56, shall be filed with the Ad-
ministrative Law Judge who is pre-
siding over the proceeding. Requests
for confidential treatment of material
submitted in connection with a stay
application shall be made in accord-
ance with §4.9(c)(1).

(3) To the extent that any material
or portions of material otherwise fall-
ing within paragraph (b) of this section
contain information that is not re-
quired to be made public under §4.10 of
this part, the General Counsel or the
General Counsel’s designee may deter-
mine, with due regard for legal con-
straints and the public interest, to
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withhold such materials from the pub-
lic record.

[60 FR 50779, Dec. 12, 1985, as amended at 57
FR 10805, Mar. 31, 1992; 59 FR 34970, July 8,
1994; 60 FR 37749, July 21, 1995; 63 FR 18820,
Apr. 16, 1998; 63 FR 32977, June 17, 1998; 63 FR
45647, Aug. 26, 1998; 64 FR 46269, Aug. 25, 1999;
66 FR 17633, Apr. 3, 2001; 66 FR 64144, Dec. 12,
2001]

§4.10 Nonpublic material.

(a) The following records and other
material of the Commission are not re-
quired to be made public pursuant to 5
U.S.C. 552.

(1) Records, except to the extent re-
quired to be disclosed under other laws
or regulations, related solely to the in-
ternal personnel rules and practices of
the Commission. This exemption ap-
plies to internal rules or instructions
to Commission personnel which must
be kept confidential in order to assure
effective performance of the functions
and activities for which the Commis-
sion is responsible and which do not af-
fect members of the public.

(2) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.
As provided in section 6(f) of the Fed-
eral Trade Commission Act, 15 U.S.C.
46(f), this exemption applies to com-
petitively sensitive information, such
as costs or various types of sales statis-
tics and inventories. It includes trade
secrets in the nature of formulas, pat-
terns, devices, and processes of manu-
facture, as well as names of customers
in which there is a proprietary or high-
ly competitive interest.

(3) Interagency or intra-agency
memoranda or letters which would not
routinely be available by law to a pri-
vate party in litigation with the Com-
mission. This exemption preserves the
existing freedom of Commission offi-
cials and employees to engage in full
and frank communication with each
other and with officials and employees
of other governmental agencies. This
exemption includes records of the de-
liberations of the Commission except
for the record of the final votes of each
member of the Commission in every
agency proceeding. It includes
intraagency and interagency reports,
memorandums, letters, correspond-
ence, work papers, and minutes of
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meetings, as well as staff papers pre-
pared for use within the Commission or
between the Commission and other
governmental agencies. It also includes
information scheduled for public re-
lease, but as to which premature re-
lease would be contrary to the public
interest;

(4) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy except to
the extent such files or materials must
be disclosed under other laws or regula-
tions. This exemption applies to per-
sonnel and medical records and similar
records containing private or personal
information concerning any individual
which, if disclosed to any person other
than the individual concerned or his
designated legal representative with-
out his permission in writing, would
constitute a clearly unwarranted inva-
sion of personal privacy. Examples of
files exempt from disclosure include,
but are not limited to:

(i) The personnel records of the Com-
mission;

(ii) Files containing reports, records
or other material pertaining to indi-
vidual cases in which disciplinary or
other administrative action has been
or may be taken, including records of
proceedings pertaining to the conduct
or performance of duties by Commis-
sion personnel;

(5) Records or information compiled
for law enforcement purposes, but only
to the extent that production of such
law enforcement records or informa-
tion:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution that furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
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criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(6) Information contained in or re-
lated to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(7) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells; and

(8) Material, as that term is defined
in section 21(a) of the Federal Trade
Commission Act, which is received by
the Commission:

(i) In an investigation, a purpose of
which is to determine whether any per-
son may have violated any provision of
the laws administered by the Commis-
sion; and

(ii) Which is provided pursuant to
any compulsory process under the Fed-
eral Trade Commission Act, 15 U.S.C.
41, et seq., or which is provided volun-
tarily in place of compulsory process in
such an investigation. See section 21(f)
of the Federal Trade Commission Act.

(9) Material, as that term is defined
in section 21(a) of the Federal Trade
Commission Act, which is received by
the Commission pursuant to compul-
sory process in an investigation, a pur-
pose of which is to determine whether
any person may have violated any pro-
vision of the laws administered by the
Commission. See section 21(b)(3)(C) of
the Federal Trade Commission Act.

(10) Such other material of the Com-
mission as may from time to time be
designated by the Commission as con-
fidential pursuant to statute or Execu-
tive Order. This exempts from disclo-
sure any information that has been
designated nonpublic pursuant to cri-
teria and procedures prescribed by Ex-
ecutive Order and that has not been
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subsequently declassified in accordance
with applicable procedures. The exemp-
tion also preserves the full force and ef-
fect of statutes that restrict public ac-
cess to specific government records or
material.

(11) Material in an investigation or
proceeding that involves a possible vio-
lation of criminal law, when there is
reason to believe that the subject of
the investigation or proceeding is not
aware of its pendency, and disclosure of
the existence of the investigation could
reasonably be expected to interfere
with enforcement proceedings. When a
request is made for records under
§4.11(a), the Commission may treat the
records as not subject to the require-
ments of the Freedom of Information
Act.

(b) With respect to information con-
tained in transcripts of Commission
meetings, the exemptions contained in
paragraph (a) of this section, except for
paragraphs (a)(3) and (a)(7) of this sec-
tion, shall apply; in addition, such in-
formation will not be made available if
it is likely to have any of the effects
described in 5 U.S.C. 552b (c)(5), (¢)(9),
or (¢)(10).

(¢) Under section 10 of the Federal
Trade Commission Act, any officer or
employee of the Commission who shall
make public any information obtained
by the Commission, without its author-
ity, unless directed by a court, shall be
deemed guilty of a misdemeanor, and
upon conviction thereof, may be pun-
ished by a fine not exceeding five thou-
sand dollars ($5,000), or by imprison-
ment not exceeding 1 year, or by fine
and imprisonment, in the discretion of
the court.

(d) Except as provided in paragraphs
(f) or (g) of this section or in §4.11(b),
(¢), (d), (1), or (j), no material that is
marked or otherwise identified as con-
fidential and that is within the scope of
§4.10(a)(8), and no material within the
scope of §4.10(a)(9) that is not other-
wise public, will be made available
without the consent of the person who
produced the material, to any indi-
vidual other than a duly authorized of-
ficer or employee of the Commission or
a consultant or contractor retained by
the Commission who has agreed in
writing not to disclose the informa-
tion. All other Commission records
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may be made available to a requester
under the procedures set forth in §4.11
or may be disclosed by the Commission
except where prohibited by law.

(e) Except as provided in paragraphs
(f) or (g) of this section or in §4.11(b),
(¢), (d), (i), or (j), material not within
the scope of §4.10(a)(8) or §4.10(a)(9)
that is received by the Commission and
is marked or otherwise identified as
confidential may be disclosed only if it
is determined that the material is not
within the scope of §4.10(a)(2), and the
submitter is provided at least ten days
notice of the intent to disclose the ma-
terial.

(f) Nonpublic material obtained by
the Commission may be disclosed to
persons other than the submitter in
connection with the taking of oral tes-
timony without the consent of the sub-
mitter only if the material or tran-
script is not within the scope of
§4.10(a)(2). If the material is marked
confidential, the submitter will be pro-
vided 10 days’ notice of the intended
disclosure or will be afforded an oppor-
tunity to seek an appropriate protec-
tive order.

(g) Material obtained by the Commis-
sion:

(1) Through compulsory process and
protected by section 21(b) of the Fed-
eral Trade Commission Act, 15 U.S.C.
57b-2(b) or voluntarily in lieu thereof
and designated by the submitter as
confidential and protected by section
21(f) of the Federal Trade Commission
Act, 15 U.S.C. 57b-2(f), and §4.10(d) of
this part; or

(2) That is designated by the sub-
mitter as confidential, and protected
by section 21(c) of the Federal Trade
Commission Act, 15 U.S.C. 57b-2(c), and
§4.10(e) of this part; or

(3) That is confidential commercial
or financial information protected by
section 6(f) of the Federal Trade Com-
mission Act, 15 U.S.C. 46(f), and
§4.10(a)(2) of this part, may be disclosed
in Commission administrative or court
proceedings subject to Commission or
court protective or in camera orders as
appropriate. See §§1.18(b) and 3.45.
Prior to disclosure of such material in
a proceeding, the submitter will be af-
forded an opportunity to seek an ap-
propriate protective or in camera order.
All other material obtained by the

§4.11

Commission may be disclosed in Com-
mission administrative or court pro-
ceedings at the discretion of the Com-
mission except where prohibited by
law.

(156 U.S.C. 41 et seq.)

[38 FR 1731, Jan. 18, 1973, as amended at 40
FR 7629, Feb. 21, 1975; 40 FR 23278, May 29,
1975; 42 FR 13540, Mar. 11, 1977; 46 FR 26291,
May 12, 1981; 49 FR 30166, July 27, 1984; 54 FR
7399, Feb. 21, 1989; 57 FR 10807, Mar. 31, 1992;
60 FR 37749, July 21, 1995; 63 FR 38473, July 17,
1998; 66 FR 67259, Nov. 9, 2000; 66 FR 17633,
Apr. 3, 2001; 72 FR 28853, May, 23, 2007]

§4.11 Disclosure requests.

(a) Freedom of Information Act re-
quests—(1) Initial requests—(i) Form and
contents; time of receipt. (A) A request
under the provisions of the Freedom of
Information Act, 5 U.S.C. 552, as
amended, for access to Commission
records shall be in writing and ad-
dressed as follows: Freedom of Infor-
mation Act Request, Office of the Gen-
eral Counsel, Federal Trade Commis-
sion, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580.

(B) Failure to mark the envelope and
the request in accordance with para-
graph (a)(1)(i)(A) of this section, or the
filing of a request for expedited treat-
ment under paragraph (a)(1)(A)(E) of
this section, will result in the request
(or requests, if expedited treatment has
been requested) being treated as re-
ceived on the date that the processing
unit in the Office of General Counsel
actually receives the request(s).

(C) Costs; agreement to pay costs. Re-
questers will be charged search and du-
plication costs prescribed by Rule 4.8
for requests under this section. All re-
quests shall include a statement of the
information needed to determine fees,
as provided by §4.8(c), and an agree-
ment to pay fees (or a statement that
the requester will not pay fees if a fee
waiver is denied), as provided by
§4.8(d). Requests may also include an
application for a fee waiver, as pro-
vided by §4.8(e). An advance payment
may be required in appropriate cases as
provided by §4.8(h).

(D) Failure to agree to pay fees. If a re-
quest does not include an agreement to
pay fees, and if the requester is notified
of the estimated costs pursuant to Rule
4.8(d)(3), the request will be deemed not
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to have been received until the re-
quester agrees to pay such fees. If a re-
quester declines to pay fees and is not
granted a fee waiver, the request will
be denied.

(E) Expedited treatment. Requests may
include an application for expedited
treatment. Where such an application
is not included with an initial request
for access to records under paragraph
(a)(1) of this section, the application
may be included in any appeal of that
request filed under paragraph (a)(2) of
this section. Such application, which
shall be certified by the requester to be
true and correct to the best of such
person’s knowledge and belief, shall de-
scribe the compelling need for expe-
dited treatment, including an expla-
nation as to why a failure to obtain the
requested records on an expedited basis
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual, or, with re-
spect to a request made by a person
primarily engaged in disseminating in-
formation, an explanation of the ur-
gency to inform the public concerning
actual or alleged Federal Government
activity. The deciding official (as des-
ignated by the General Counsel) will,
within 10 calendar days of receipt of a
request for expedited treatment, notify
the requester, in writing, of the deci-
sion to either grant or deny the request
for expedited treatment, and, if the re-
quest is denied, advise the requester
that this determination may be ap-
pealed to the General Counsel.

(F) Records for sale at another govern-
ment agency. If requested materials are
available for sale at another govern-
ment agency, the requester will not be
provided with copies of the materials
but will be advised to obtain them from
the selling agency.

(ii) Identifiability. (A) A request for
access to Commission records must
reasonably describe the records re-
quested to enable Commission per-
sonnel to identify and locate them with
a reasonable amount of effort. A re-
quest should be as specific as possible,
and include, where known, information
regarding dates, titles, file designa-
tions, location, and any other informa-
tion which may assist the Commission
in identifying and locating the records
requested.
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(B) A denial of a request may state
that the description required by para-
graph (a)(1)(ii)(A) of this section is in-
sufficient to allow identification and
location of the records.

(iii) Time limit for initial determination.
(A) The deciding official (as designated
by the General Counsel) will, within 20
working days of the receipt of a re-
quest, either grant or deny, in whole or
in part, such request, unless the re-
quest has been granted expedited treat-
ment in accordance with this section,
in which case the request will be proc-
essed as soon as practicable.

(B) Except in exceptional cir-
cumstances as provided in paragraph
(a)(1)(iii)(C) of this section, the decid-
ing official (as designated by the Gen-
eral Counsel) may extend the time
limit by not more than 10 working days
if such extension is:

(I) Necessary for locating records or
transferring them from physically sep-
arate facilities; or

(2) Necessary to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are sought in a single or
series of closely related requests; or

(3) Necessary for consultation with
another agency having a substantial
interest in the determination, or for
consultation among two or more com-
ponents of the Commission having sub-
stantial subject matter interest there-
in.

(C) If the deciding official (as des-
ignated by the General Counsel) ex-
tends the time limit for initial deter-
mination pursuant to paragraph
(a)(1)(iii)(B) of this section, the re-
quester will be notified in accordance
with 5 U.S.C. 552(a)(6)(B). In excep-
tional circumstances, when the request
cannot be processed within the ex-
tended time limit, the requester will be
so notified and provided an opportunity
to limit the scope of the request so
that it may be processed within such
time limit, or to arrange an alternative
time frame for processing the request
or a modified request. “Exceptional”
circumstances will not include delays
resulting from a predictable workload
of requests under this section. Unwill-
ingness to make reasonable modifica-
tions in the scope of the request or to
agree to an alternative time frame may
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be considered as factors in determining
whether exceptional circumstances
exist and whether the agency has exer-
cised due diligence in responding to the
request.

(D) If the deciding official (as des-
ignated by the General Counsel) rea-
sonably believes that requests made by
a requester, or a group of requesters
acting in concert, actually constitute a
single request that would otherwise in-
volve unusual circumstances, as speci-
fied in paragraph (a)(1)(iii)(B) of this
section, and the requests involve clear-
ly related matters, those multiple re-
quests may be aggregated.

(B) If a request is not granted within
the time limits set forth in paragraphs
(a)(1)(dii) (A) and (B) of this section,
the request shall be deemed to be de-
nied and the requesting party may ap-
peal such denial to the General Counsel
in accordance with paragraph (a)(2) of
this section.

(iv) Initial determination. (A) The de-
ciding official (as designated by the
General Counsel) will make reasonable
efforts to search, using either manual
or electronic means, for the requested
records in electronic form or format,
except when such efforts would signifi-
cantly interfere with the operation of
the Commission’s automated informa-
tion systems. Access will be granted to
requested records, or any portions
thereof, that must be made available
under the Freedom of Information Act.
Access will be denied to records that
are exempt under the Freedom of Infor-
mation Act, 5 U.S.C. 552(b), unless the
deciding official (as designated by the
General Counsel) determines that such
records fall within a category the Com-
mission or the General Counsel has
previously authorized to be made avail-
able to the public as a matter of policy.
Denials will set forth the reasons
therefor and advise the requester that
this determination may be appealed to
the General Counsel if the requester
believes either that the records are not
exempt, or that the General Counsel
should exercise discretion to release
such records notwithstanding their ex-
empt status. The deciding official (as
designated by the General Counsel) will
also provide a reasonable, good-faith
estimate of the volume of any mate-
rials to which access is denied, unless
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providing such an estimate would harm
an interest protected by an exemption
in 5 U.S.C. 552(b) that was cited as a
basis for withholding materials.

(B) The deciding official (as des-
ignated by the General Counsel) is
deemed to be the sole official respon-
sible for all denials of initial requests,
except denials of access to materials
contained in active investigatory files,
in which case the Director or Deputy
Director of the Bureau or the Director
of the Regional Office responsible for
the investigation will be the respon-
sible official.

(C) Records to which access has been
granted will be made available to the
requester in any form or format speci-
fied by the requester, if the records are
readily reproducible in that form or
format, or can be converted to that
form or format with a reasonable
amount of effort, and they will remain
available for inspection and copying
for a period not to exceed 30 days from
date of notification to the requester
unless the requester asks for and re-
ceives the consent of the deciding offi-
cial (as designated by the General
Counsel) to a longer period. Records as-
sembled pursuant to a request will re-
main available only during this period
and thereafter will be refiled. Appro-
priate fees may be imposed for any new
or renewed request for the same
records.

(D) If a requested record cannot be
located from the information supplied,
or is known to have been destroyed or
otherwise disposed of, the requester
shall be so notified.

(2) Appeals to the General Counsel from
initial denials—(i) Form and contents;
time of receipt. (A)(I) If an initial re-
quest for expedited treatment is de-
nied, the requester, at any time before
the initial determination of the under-
lying request for records by the decid-
ing official (as designated by the Gen-
eral Counsel) (or, if the request for ex-
pedited treatment was filed with any
appeal filed under paragraph
(a)(2)(A)(A)(2) of this section, at any
time before the General Counsel’s de-
termination on such an appeal), may
appeal the denial of expedited treat-
ment to the General Counsel.

(2) If an initial request for records is
denied in its entirety, the requester
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may, within 30 days of the date of the
determination, appeal such denial to
the General Counsel. If an initial re-
quest is denied in part, the time for ap-
peal will not expire until 30 days after
the date of the letter notifying the re-
quester that all records to which access
has been granted have been made avail-
able.

(3) The appeal shall be in writing and
should include a copy of the initial re-
quest and a copy of the response to
that initial request, if any. The appeal
shall be addressed as follows: Freedom
of Information Act Appeal, Office of
the General Counsel, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580.

(B) Failure to mark the envelope and
the appeal in accordance with para-
graph (a)(2)(1)(A) of this section will re-
sult in the appeal (and any request for
expedited treatment filed with that ap-
peal) being treated as received on the
actual date of receipt by the Office of
General Counsel.

(C) Each appeal to the General Coun-
sel which requests him to exercise his
discretion to release exempt records
shall set forth the interest of the re-
quester in the subject matter and the
purpose for which the records will be
used if the request is granted.

(i1) Time limit for appeal. (A)(1) Re-
garding appeals from initial denials of
a request for expedited treatment, the
General Counsel will either grant or
deny the appeal expeditiously;

(2) Regarding appeals from initial de-
nials of a request for records, the Gen-
eral Counsel will, within 20 working
days of the receipt of such an appeal,
either grant or deny it, in whole or in
part, unless expedited treatment has
been granted in accordance with this
section, in which case the appeal will
be processed as soon as practicable.

(B) The General Counsel may, by
written notice to the requester in ac-
cordance with 5 U.S.C. 552(a)(6)(B), ex-
tend the time limit for deciding an ap-
peal by not more than 10 working days
pursuant to paragraph (a)(1)(ii)(B) of
this section, provided that the amount
of any extension utilized during the
initial consideration of the request
under that paragraph will be sub-
tracted from the amount of additional
time otherwise available. Where excep-
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tional circumstances do not permit the
processing of the appeal within the ex-
tended time limit, the notice and pro-
cedures set forth in paragraph
(a)(1)(iii)(C) of this section shall apply.

(iii) Determination of appeal. (A) The
General Counsel has the authority to
grant or deny all appeals and to release
as an exercise of discretion records ex-
empt from mandatory disclosure under
5 U.S.C. 552(b). In unusual or difficult
cases, the General Counsel may, in his
or her sole discretion, refer an appeal
to the Commission for determination.
A denial of an appeal in whole or in
part will set forth the basis for the de-
nial; will include a reasonable, good-
faith estimate of the volume of any
materials to which access is denied, un-
less providing such an estimate would
harm an interest protected by an ex-
emption in 5 U.S.C. 552(b) that was
cited as a basis for withholding mate-
rials; and will advise the requester that
judicial review of the decision is avail-
able by civil suit in the district in
which the requester resides, or has his
principal place of business, or in which
the agency records are situated, or in
the District of Columbia.

(B) The General Counsel shall be
deemed solely responsible for all deni-
als of appeals, except where an appeal
is denied by the Commission. In such
instances, the Commission shall be
deemed solely responsible for the de-
nial.

(b) Requests from congressional commit-
tees and subcommittees. Requests from
congressional committees and sub-
committees for mnonpublic material
shall be referred to the General Coun-
sel for presentation to the Commission,
subject to the provisions in 5 U.S.C.
562(¢c) and FTC Act 21(b) that neither
the Freedom of Information Act, 5
U.S.C. 552, nor the Federal Trade Com-
mission Act, 15 U.S.C. 41, et seq., is au-
thority to withhold information from
Congress. Upon receipt of a request
from a congressional committee or
subcommittee, notice will be given to
the submitter of any material marked
confidential, or any material within
the scope of §4.10(a)(9), that is respon-
sive to the request that the request has
been received. No other notice need be
provided prior to granting the request.
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The Commission will inform the com-
mittee or subcommittee that the sub-
mitter considers such information con-
fidential.

(c) Requests from Federal and State law
enforcement agencies. Requests from law
enforcement agencies of the Federal
and State governments for nonpublic
records shall be addressed to a liaison
officer, where the Commission has ap-
pointed such an officer, or if there is
none, to the General Counsel. With re-
spect to requests under this paragraph,
the General Counsel, the General Coun-
sel’s designee, or the appropriate liai-
son officer is delegated the authority
to dispose of them. Alternatively, the
General Counsel may refer such re-
quests to the Commission for deter-
mination, except that requests must be
referred to the Commission for deter-
mination where the Bureau having the
material sought and the General Coun-
sel do not agree on the disposition.
Prior to granting access under this sec-
tion to any material submitted to the
Commission, the General Counsel, the
General Counsel’s designee, or the liai-
son officer will obtain from the re-
quester a certification that such infor-
mation will be maintained in con-
fidence and will be used only for offi-
cial law enforcement purposes. The
certificate will also describe the nature
of the law enforcement activity and
the anticipated relevance of the infor-
mation to that activity. A copy of the
certificate will be forwarded to the
submitter of the information at the
time the request is granted unless the
agency requests that the submitter not
be notified. Requests for material pur-
suant to compulsory process, or for
voluntary testimony, in cases or mat-
ters in which the Commission is not a
party will be treated in accordance
with paragraph (e) of this section.

(d) Requests from Federal and State
agencies for purposes other than law en-
forcement. Requests from Federal and
State agencies for access to nonpublic
records for purposes not related to law
enforcement should be addressed to the
General Counsel. The General Counsel
or the General Counsel’s designee is
delegated the authority to dispose of
requests under this paragraph. Disclo-
sure of nonpublic information will be
made consistent with sections 6(f) and
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21 of the FTC Act. Requests under this
section shall be subject to the fee and
fee waiver provisions of §4.8. Requests
for material pursuant to compulsory
process, or for voluntary testimony, in
cases or matters in which the Commis-
sion is not a party will be treated in
accordance with paragraph (e) of this
section.

(e) Requests for testimony, pursuant to
compulsory process or otherwise, and re-
quests for material pursuant to compul-
Sory process, in cases or matters to which
the Commission is not a party. (1) The
procedures specified in this section will
apply to compulsory process and re-
quests for voluntary testimony di-
rected to Commission employees, ex-
cept special government employees,
that relate in any way to the employ-
ees’ official duties. These procedures
will also apply to compulsory process
and requests for voluntary testimony
directed to former Commission em-
ployees or to current or former special
government employees of the Commis-
sion that seek nonpublic materials or
information acquired during Commis-
sion employment. The provisions of
paragraph (e)(3) of this section will also
apply when requests described above
are directed to the Commission. For
purposes of this section, the term testi-
mony includes any written or oral
statement by a witness, such as deposi-
tions, affidavits, declarations, and
statements at a hearing or trial; the
term nonpubdlic includes any material
or information which, under §4.10, is
not required to be made public; the
term employees, except where otherwise
specified, includes special government
employees and other Commission em-
ployees; and the term special govern-
ment employees includes consultants
and other employees as defined by sec-
tion 202 of title 18 of the United States
Code.

(2) Any employee or former employee
who is served with compulsory process
shall promptly advise the General
Counsel of its service, the nature of the
material or information sought, and all
relevant facts and circumstances. This
notification requirement also applies
to any employee or former employee
whose testimony is sought on a vol-
untary basis under the conditions set
forth in paragraph (e)(1) of this section.
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(3) A party who causes compulsory
process to be issued to, or who requests
testimony by, the Commission or any
employee or former employee of the
Commission shall furnish a statement
to the General Counsel, unless, with re-
spect to a request by a Federal or State
agency, the General Counsel deter-
mines, as a matter of discretion, to
waive this requirement. The statement
shall set forth the party’s interest in
the case or matter, the relevance of the
desired testimony or material, and a
discussion of whether it is reasonably
available from other sources. If testi-
mony is desired, the statement shall
also contain a general summary of the
testimony and a discussion of whether
Commission records could be produced
and used in its place. Any authoriza-
tion for testimony will be limited to
the scope of the demand as summarized
in such statement.

(4) Absent authorization from the
General Counsel, the employee or
former employee shall respectfully de-
cline to produce requested material or
to disclose requested information. The
refusal should be based on this para-
graph and on United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951).

(5) The General Counsel will consider
and act upon compulsory process and
requests for voluntary testimony under
this section with due regard for statu-
tory restrictions, the Commission’s
rules and the public interest, taking
into account such factors as the need
to conserve the time of employees for
conducting official business; the need
to avoid spending the time and money
of the United States for private pur-
poses; the need to maintain impar-
tiality between private litigants in
cases where a substantial government
interest is not involved; and the estab-
lished legal standards for determining
whether justification exists for the dis-
closure of confidential information and
material.

(6) Invitations to testify before Con-
gressional committees or subcommit-
tees or to testify before other govern-
ment bodies on the possible effects of
legislative and regulatory proposals
are not subject to paragraphs (e)(1)
through (5) of this section.

(f) Requests by current or former em-
ployees to use nonpublic memoranda as
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writing samples shall be addressed to
the General Counsel. The General
Counsel or the General Counsel’s des-
ignee is delegated the authority to dis-
pose of such requests consistent with
applicable nondisclosure provisions, in-
cluding sections 6(f) and 21 of the FTC
Act.

(g) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, Exec-
utive order, or regulation. However, an
employee shall not use information ob-
tained as a result of his Government
employment, except to the extent that
such information has been made avail-
able to the general public or will be
made available on request, or when the
General Counsel or the General Coun-
sel’s designee gives written authoriza-
tion for the use of nonpublic informa-
tion on the basis that the use is in the
public interest.

(h) The General Counsel (or General
Counsel’s designee) may authorize a
Commission member, other Commis-
sion official, or Commission staff to
disclose an item or category of infor-
mation from Commission records not
currently available to the public for
routine inspection and copying under
Rule 4.9(b) where the General Counsel
(or General Counsel’s designee) deter-
mines that such disclosure would fa-
cilitate the conduct of official agency
business and would not otherwise be
prohibited by applicable law, order, or
regulation. Requests for such deter-
minations shall be set forth in writing
and, in the case of staff requests, shall
be forwarded to the General Counsel
(or General Counsel’s designee)
through the relevant Bureau. In un-
usual or difficult cases, the General
Counsel may refer the request to the
Commission for determination.

(i) The Director of the Bureau of
Competition is authorized, without
power of redelegation, to respond to ac-
cess requests for records and other ma-
terials pursuant to an agreement under
the International Antitrust Enforce-
ment Assistance Act, 15 U.S.C. 6201 et
seq. Before responding to such a re-
quest, the Bureau Director shall trans-
mit the proposed response to the Sec-
retary and the Secretary shall notify
the Commission of the proposed re-
sponse. If no Commissioner objects
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within three days following the Com-
mission’s receipt of such notification,
the Secretary shall inform the Bureau
Director that he or she may proceed.

(j)(1) The procedures specified in this
section apply to disclosures of certain
records to foreign law enforcement
agencies in specified circumstances in
accordance with the U.S. SAFE WEB
Act of 2006. Nothing in this section au-
thorizes the disclosure of material ob-
tained in connection with the adminis-
tration of the Federal antitrust laws or
foreign antitrust laws, as defined in
paragraph (j)(5)(i) of this section.

(2) Requests from foreign law en-
forcement agencies, as defined in para-
graph (j)(6)(ii) of this section, for non-
public records shall be addressed to the
Director of the Office of International
Affairs or the Director’s designee, who
shall forward them to the General
Counsel with recommendations for dis-
position after obtaining any required
certification described in paragraph
(j)(3) of this section and approval of the
Bureau of Consumer Protection. With
respect to requests under this para-
graph, the General Counsel or the Gen-
eral Counsel’s designee is delegated the
authority to dispose of them. Alter-
natively, the General Counsel may
refer such requests to the Commission
for determination, except that requests
must be referred to the Commission for
determination where the Bureau of
Consumer Protection or the Office of
International Affairs disagrees with
the General Counsel’s proposed disposi-
tion.

(3) Access under this section to any
material subject to the disclosure re-
strictions in sections 6(f) or 21(b) of the
FTC Act or §4.10(d) may not be granted
unless—

(i) An appropriate official of the for-
eign law enforcement agency has cer-
tified, either by prior agreement or
memorandum of understanding or by
other written certification, that such
material will be maintained in con-
fidence and will be used only for offi-
cial law enforcement purposes; and

(ii)(A) The foreign law enforcement
agency has set forth a bona fide legal
basis for its authority to maintain the
material in confidence;

(B) The materials are to be used for
purposes of investigating, or engaging
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in enforcement proceedings related to,
possible violations of:

(I) Foreign laws prohibiting fraudu-
lent or deceptive commercial practices,
or other practices substantially similar
to practices prohibited by any law ad-
ministered by the Commission;

(2) A law administered by the Com-
mission, if disclosure of the material
would further a Commission investiga-
tion or enforcement proceeding; or

(3) With the approval of the Attorney
General, other foreign criminal laws, if
such foreign criminal laws are offenses
defined in or covered by a criminal mu-
tual legal assistance treaty in force be-
tween the government of the United
States and the foreign law enforcement
agency’s government;

(C) The appropriate Federal banking
agency, (as defined in section 3(q) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(q)) or, in the case of a Fed-
eral credit union, the National Credit
Union Administration has given its
prior approval if the materials to be
provided under paragraph (j)(3)(ii)(B) of
this section are requested by the for-
eign law enforcement agency for the
purpose of investigating, or engaging
in enforcement proceedings based on,
possible violations of law by a bank, a
savings and loan institution described
in section 18(f)(3) of the Federal Trade
Commission Act (15 U.S.C. 57a(f)(3)), or
a Federal credit union described in sec-
tion 18(f)(4) of the Federal Trade Com-
mission Act (15 U.S.C. 57a(f)(4)); and

(D) The foreign law enforcement
agency is not from a foreign state that
the Secretary of State has determined,
in accordance with section 6(j) of the
Export Administration Act of 1979 (50
U.S.C. App. 2405(j)), has repeatedly pro-
vided support for acts of international
terrorism, unless and until such deter-
mination is rescinded pursuant to sec-
tion 6(j)(4) of that Act (50 U.S.C. App.
24056(3)(4)).

(4) A copy of the certificate described
in paragraph (j)(3) of this section will
be forwarded to the submitter of the
information at the time the request is
granted unless the foreign law enforce-
ment agency requests that the sub-
mitter not be notified.

(5) For purposes of this section:
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(i) “Federal antitrust laws” and “for-
eign antitrust laws” are to be inter-
preted as defined in paragraphs (5) and
(7), respectively, of section 12 of the
International Antitrust Enforcement
Assistance Act of 1994 (15 U.S.C. 6211);
and

(ii) “Foreign law enforcement agency”
is defined as:

(A) Any agency or judicial authority
of a foreign government, including a
foreign state, a political subdivision of
a foreign state, or a multinational or-
ganization constituted by and com-
prised of foreign states, that is vested
with law enforcement or investigative
authority in civil, criminal, or admin-
istrative matters and

(B) Any multinational organization,
to the extent that it is acting on behalf
of an entity described in paragraph
(1)(B)(A)(A) of this section.

(156 U.S.C. 41 et seq.)
[40 FR 7629, Feb. 21, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §4.11, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§4.12 Disposition of documents sub-
mitted to the Commission.

(a) Material submitted to the Commis-
sion. (1) Any person who has submitted
material to the Commission may ob-
tain, on request, the return of material
submitted to the Commission which
has not been received into evidence:

(i) After the close of the proceeding
in connection with which the material
was submitted; or

(ii) When no proceeding in which the
material may be used has been com-
menced within a reasonable time after
completion of the examination and
analysis of all such material and other
information assembled in the course of
the investigation.

(2) Such request shall be in writing,
addressed to the custodian designated
pursuant to §2.16 or the Secretary of
the Commission in all other cir-
cumstances, and shall reasonably de-
scribe the material requested. A re-
quest for return of material may be
filed at any time, but material will not
be returned nor will commitments to
return material be undertaken prior to
the time described in this paragraph.
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(b) Commission-made copies of docu-
ments submitted to the Commission. The
Commission will not return to the sub-
mitter copies of documents made by
the Commission unless, upon a showing
of extraordinary circumstances, the
Commission determines that return
would be required in the public inter-
est.

(c) Disposition of material not returned.
Subsequent to the time prescribed in
paragraph (a) of this section, the staff
will examine all submitted material
and Commission-made copies of docu-
ments located in a reasonable search of
the Commission’s files and will deter-
mine, consistent with the Federal
Records Act, 44 U.S.C. 3301, which ma-
terials are appropriate for preservation
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of the
Commission or because of the informa-
tion value of data in them. The Com-
mission will dispose of all material de-
termined not to be appropriate for
preservation in accordance with appli-
cable regulations of the National Ar-
chives and Records Administration.

[46 FR 26292, May 12, 1981, as amended at 60
FR 37751, July 21, 1995]

§4.13 Privacy Act rules.

(a) Purpose and scope. (1) This section
is promulgated to implement the Pri-
vacy Act of 1974 (Pub. L. 93-579, 5
U.S.C. 552a) by establishing procedures
whereby an individual can, as to all
systems of records maintained by the
Commission except those set forth in
§4.13(m) as exempt from disclosure, (i)
Request notification of whether the
Commission maintains a record per-
taining to him in any system of
records, (ii) request access to such a
record or to an accounting of its disclo-
sure, (iii) request that the record be
amended or corrected, and (iv) appeal
an initial adverse determination of any
such request. This section also estab-
lishes those systems of records that are
specifically exempt from disclosure and
from other requirements.

(2) The procedures of this section
apply only to requests by an individual
as defined in §4.13(b). Except as other-
wise provided, they govern only records
containing personal information in sys-
tems of records for which notice has
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been published by the Commission in
the FEDERAL REGISTER pursuant to sec-
tion 552a(e)(4) of the Privacy Act of
1974 and which are neither exempt from
the provisions of this section nor con-
tained in government-wide systems of
personnel records for which notice has
been published in the FEDERAL REG-
ISTER by the Office of Personnel Man-
agement. Requests for notification, ac-
cess, and amendment of personnel
records which are contained in a sys-
tem of records for which notice has
been given by the Office of Personnel
Management are governed by the Of-
fice of Personnel Management’s no-
tices, 5 CFR part 297. Access to records
which are not subject to the require-
ments of the Privacy Act are governed
by §§4.8 through 4.11.

(b) Definitions. The following defini-
tions apply to this section only:

(1) Individual means a natural person
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence.

(2) Record means any item, collec-
tion, or grouping of personal informa-
tion about an individual that is main-
tained by the Commission, including,
but not limited to, his education, fi-
nancial transactions, medical history,
and criminal or employment history
and that contains his name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph, but does not in-
clude information concerning propri-
etorships, businesses, or corporations.

(3) System of records means a group of
any records under the control of the
Commission from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual, for which no-
tice has been published by the Commis-
sion in the FEDERAL REGISTER pursuant
to 5 U.S.C. bb2a(e)(4).

(c) Procedures for requests pertaining to
individual records in a record system. An
individual may request access to his or
her records or any information per-
taining to that individual in a system
of records, and notification of whether
and to whom the Commission has dis-
closed a record for which an accounting
of disclosures is required to be kept
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and made available to the individual,
using the procedures of this section.
Requests for the disclosure of records
under this section or to determine
whether a system of records contains
records pertaining to an individual or
to obtain an accounting of disclosures,
shall be in writing and if mailed, ad-
dressed as follows:

Privacy Act Request, Office of the General

Counsel, Federal Trade Commission, 600
Pennsylvania Avenue, NW., Washington,
DC 20580.

If requests are presented in person at
the Office of the General Counsel, the
individual shall be required to execute
a written request. All requests shall
name the system of records that is the
subject of the request, and shall in-
clude any additional information speci-
fied in the pertinent system notice as
necessary to locate the records re-
quested. If the requester wants another
person to accompany him or her to re-
view the records, the request shall so
state. Nothing in this section will
allow an individual access to any infor-
mation compiled in reasonable antici-
pation of a civil action or proceeding.
(d) Times, places, and requirements for
identification of individuals making re-
quests. Verification of identity of per-
sons making written requests to the
deciding official (as designated by the
General Counsel) ordinarily will not be
required. The signature on such re-
quests will be deemed a certification
by the signatory that he or she is the
individual to whom the record pertains
or is the parent or guardian of a minor
or the legal guardian of the individual
to whom the record pertains. The de-
ciding official (as designated by the
General Counsel) may require addi-
tional verification of a requester’s
identity when such information is rea-
sonably necessary to assure that
records are not improperly disclosed;
provided, however, that no verification
of identity will be required if the
records sought are publicly available
under the Freedom of Information Act.
(e) Disclosure of requested information
to individuals. Within 10 working days
of receipt of a request under §4.13(c),
the deciding official (as designated by
the General Counsel) will acknowledge
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receipt of the request. Within 30 work-
ing days of the receipt of a request
under §4.13(c), the deciding official (as
designated by the General Counsel) will
inform the requester whether a system
of records containing retrievable infor-
mation pertaining to the requester ex-
ists, and if so, either that the request
has been granted or that the requested
records or information is exempt from
disclosure pursuant to §4.13(m). When,
for good cause shown, the deciding offi-
cial (as designated by the General
Counsel) is unable to respond within 30
working days of the receipt of the re-
quest, that official will notify the re-
quester and inform him or her approxi-
mately when a response will be made.

(f) Special procedures: Medical records.
When the deciding official (as des-
ignated by the General Counsel) deter-
mines that disclosure of a medical or
psychological record directly to a re-
questing individual could have an ad-
verse effect on the individual, he or she
will require the individual to designate
a medical doctor to whom the record
will be transmitted.

(g) Request for correction or amendment
of record. An individual to whom access
to his records or any information per-
taining to him in a system of records
has been granted may request that any
portion thereof be amended or cor-
rected because he believes it is not ac-
curate, relevant, timely, or complete.
An initial request for correction or
amendment of a record shall be in writ-
ing whether presented in person or by
mail, and if by mail, addressed as in
§4.13(c). In making a request under this
subsection, the requesting party shall
state the nature of the information in
the record the individual believes to be
inaccurate, irrelevant, untimely, or in-
complete, the correction or amend-
ment desired, and the reasons there-
fore.

(h) Agency review of request for correc-
tion or amendment of record. Whether
presented in person or by mail, re-
quests under §4.13(g) will be acknowl-
edged by the deciding official (as des-
ignated by the General Counsel) within
10 working days of the receipt of the
request if action on the request cannot
be completed and the individual noti-
fied of the results within that time.
Thereafter, the deciding official (as
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designated by the General Counsel) will
promptly either make the requested
amendment or correction or inform the
requester of his refusal to make the
amendment or correction, the reasons
for the refusal, and the requester’s
right to appeal that refusal in accord-
ance with §4.1331).

(1) Appeal of initial adverse agency de-
termination. (1) If an initial request
filed under §4.13(c) or §4.13(g) is denied,
the requester may appeal that denial
to the General Counsel. The appeal
shall be in writing and addressed as fol-
lows:

Privacy Act Appeal, Office of the General

Counsel, Federal Trade Commission, 600
Pennsylvania Avenue, NW., Washington,
DC 20580.

Within 30 working days of the receipt
of the appeal, the General Counsel will
notify the requester of the disposition
of that appeal, except that the General
Counsel may extend the 30-day period
for good cause, in which case, the Gen-
eral Counsel will advise the requester
of the approximate date on which re-
view will be completed. In unusual or
difficult cases, the General Counsel
may, in his or her sole discretion, refer
an appeal to the Commission for deter-
mination.

(2)(1) If the General Counsel refuses
to amend or correct the record in ac-
cordance with a request under §4.13(g),
the General Counsel will notify the re-
quester of that decision and inform the
requester of the right to file with the
deciding official (as designated by the
General Counsel) a concise statement
setting forth the reasons for the re-
quester’s disagreement with the Gen-
eral Counsel’s determination and the
fact that the requester’s statement will
be treated as set forth in paragraph
(i1)(2)(ii) of this section. The General
Counsel will also inform the requester
that judicial review of the decision is
available by a civil suit in the district
in which the requester resides, or has
his principal place of business, or in
which the agency records are situated,
or in the District of Columbia.

(ii) If the individual files a statement
disagreeing with the General Counsel’s
determination not to amend or correct
a record, such disagreement will be
clearly noted in the record involved
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and the individual’s statement will be
made available to anyone to whom the
record has been disclosed after Sep-
tember 27, 1975, or is subsequently dis-
closed together with, if the General
Counsel deems it appropriate, a brief
statement of his or her reasons for de-
clining to amend the record.

(j) Disclosure of record to person other
than the individual to whom it pertains.
Except as provided by 5 U.S.C. 552a(b),
the written request or prior written
consent of the individual to whom a
record pertains, or of his parent if a
minor, or legal guardian if incom-
petent, shall be required before such
record is disclosed. If the individual
elects to inspect a record in person and
desires to be accompanied by another
person, the deciding official (as des-
ignated by the General Counsel) may
require the individual to furnish a
signed statement authorizing disclo-
sure of his or her record in the presence
of the accompanying named person.

(k) Fees. No fees will be charged for
searching for a record, reviewing it, or
for copies of records made by the Com-
mission for its own purposes incident
to granting access to a requester. Cop-
ies of records to which access has been
granted under this section may be ob-
tained by the requester from the decid-
ing official (as designated by the Gen-
eral Counsel) on payment of the repro-
duction fees provided in §4.8(b)(6).

(1) Penalties. Section 552a(i)(3) of the
Privacy Act, 5 U.S.C. 552a(i)(3), makes
it a misdemeanor, subject to a max-
imum fine of $5,000, to knowingly and
willfully request or obtain any record
concerning an individual under false
pretenses. Sections 552a(i) (1) and (2) of
the Privacy Act, 5 U.S.C. 5562a(i) (1) and
(2), provide penalties for violations by
agency employees of the Privacy Act
or regulations established thereunder.
Title 18 U.S.C. 1001, Crimes and Crimi-
nal Procedures, makes it a criminal of-
fense, subject to a maximum fine of
$10,000 or imprisonment for not more
than 5 years or both, to knowingly and
willfully make or cause to be made any
false or fraudulent statements or rep-
resentations in any matter within the
jurisdiction of any agency of the
United States.

(m) Specific exemptions. (1) Pursuant
to 5 U.S.C. 552a(j)(2), investigatory ma-
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terials maintained by an agency com-
ponent in connection with any activity
relating to criminal law enforcement
in the following systems of records are
exempt from all subsections of 56 U.S.C.
bb2a, except (b), (¢c) (1) and (2), (e)(4) (A)
through (F), (e) (6), (7), (9), (10), and
(11), and (i), and from the provisions of
this section, except as otherwise pro-
vided in 5 U.S.C. 552a(j)(2):

Office of Inspector General Investigative
Files—FTC

(2) Pursuant to 5 U.S.C. 552a(k)(2), in-
vestigatory materials compiled for law
enforcement purposes in the following
systems of records are exempt from
subsections (c)(3), (d), (e)(1), (e)4)(G),
(H), and (I), and (f) of 56 U.S.C. 552a, and
from the provisions of this section, ex-
cept as otherwise provided in 5 U.S.C.
5562a(k)(2):

Investigational, Legal, and Public Records—
FTC

Disciplinary Action Investigatory Files—
FTC

Clearance to Participate Applications and
the Commission’s Responses Thereto, and
Related Documents—FTC

Management Information System—FTC

Office of the Secretary Control and Report-
ing System—FTC

Office of Inspector General Investigative
Files—FTC

Stenographic Reporting Service Requests—
FTC

Identity Theft Complaint Management Sys-
tem—FTC

Freedom of Information Act Requests and
Appeals—FTC

Privacy Act Requests and Appeals—FTC

Information Retrieval and Indexing Sys-
tem—FTC

(3) Pursuant to 5 U.S.C. 552a(k)(5), in-
vestigatory materials compiled to de-
termine suitability, eligibility, or
qualifications for Federal civilian em-
ployment, military service, Federal
contracts, or access to classified infor-
mation, but only where disclosure
would reveal the identity of a confiden-
tial source of information, in the fol-
lowing systems of records are exempt
from subsections (c¢)(3), (d), (e)(1), (e)(4)
(G), (H), and (I), and (f) of 5 U.S.C. 552a,
and from the provisions of this section,
except as otherwise provided in 5
U.S.C. 552a(k)(b):
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Personnel Security File—FTC

[40 FR 40780, Sept. 3, 1975, as amended at 46
FR 26292, May 12, 1981; 48 FR 4280, Jan. 31,
1983; 55 FR 37700, Sept. 13, 1990; 556 FR 38801,
Sept. 21, 1990; 57 FR 10808, Mar. 31, 1992; 58 FR
7047, Feb. 4, 1993; 63 FR 45648, Aug. 26, 1998; 64
FR 3014, Jan. 20, 1999; 64 FR 69397, Dec. 13,
1999; 66 FR 64144, Dec. 12, 2001; 67 FR 123, Jan.
2, 2002]

§4.14 Conduct of business.

(a) Matters before the Commission
for consideration may be resolved ei-
ther at a meeting under §4.15 or by
written circulation. Any Commissioner
may direct that a matter presented for
consideration be placed on the agenda
of a Commission meeting.

(b) A majority of the members of the
Commission in office and not recused
from participating in a matter (by vir-
tue of 18 U.S.C. 208 or otherwise) con-
stitutes a quorum for the transaction
of business in that matter.

(c) Any Commission action, either at
a meeting or by written circulation,
may be taken only with the affirmative
concurrence of a majority of the par-
ticipating Commissioners, except
where a greater majority is required by
statute or rule or where the action is
taken pursuant to a valid delegation of
authority. No Commissioner may dele-
gate the authority to determine his or
her vote in any matter requiring Com-
mission action, but authority to report
a Commissioner’s vote on a particular
matter resolved either by written cir-
culation, or at a meeting held in the
Commissioner’s absence, may be vested
in a member of the Commissioner’s
staff.

[42 FR 13540, Mar. 11, 1977, as amended at 50
FR 53306, Dec. 31, 1985; 70 FR 53297, Sept. 8,
2005]

§4.15 Commission meetings.

(a) In general. (1) Meetings of the
Commission, as defined in 5 U.S.C.
552b(a)(2), are held at the principal of-
fice of the Commission, unless other-
wise directed.

(2) Initial announcements of meetings.
For each meeting, the Commission
shall announce:

(i) The time, place and subject mat-
ter of the meeting,

(ii) Whether the meeting will be open
or closed to the public, and
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(iii) The name and phone number of

the official who will respond to re-
quests for information about the meet-
ing.
Such announcement shall be made at
least one week before the meeting ex-
cept that where the agency determines
pursuant to 5 U.S.C. 552b(e)(1) to call
the meeting on less than one week’s
notice, or where the agency determines
to close the meeting pursuant to para-
graph (c)(2) of this section, the an-
nouncement shall be made at the ear-
liest practicable time.

(3) Announcements of changes in meet-
ings. Following the announcement of a
meeting, any change in the time, place
or subject matter will be announced at
the earliest practicable time, and, ex-
cept with respect to meetings closed
under paragraph (c)(2) of this section,
any change in the subject matter or de-
cision to open or close a meeting shall
be made only as provided in 5 U.S.C.
5562b(e)(2).

(4) Deletions from announcements. The
requirements of paragraphs (a)(2) and
(a)(3) of this section do not require the
disclosure of any information per-
taining to a portion of a closed meeting
where such disclosure is likely to con-
cern a matter within the scope of 5
U.S.C. 552b(c).

(5) Dissemination of notices. Notices
required under paragraphs (a)(2) and
(a)(3) of this section will be posted at
the principal office of the Commission,
recorded on a telephone message de-
vice, and, except as to notices of meet-
ings closed under paragraph (c)(2) of
this section, submitted to the FEDERAL
REGISTER for publication. In addition,
notices issued under paragraph (a)(2) of
this section one week in advance of the
meeting will be sent to all persons and
organizations who have requested in-
clusion on a meeting notice mailing
list, and will be issued as a press re-
lease to interested media.

(b) Open meetings. (1) Commission
meetings shall be open to public obser-
vation unless the Commission deter-
mines that portions may be closed pur-
suant to 5 U.S.C. 552b(c).

(2) Any person whose interest may be
directly affected if a portion of a meet-
ing is open, may request that the Com-
mission close that portion for any of
the reasons described in 5 U.S.C.
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5562b(c). The Commission shall vote on
such requests if at least one member
desires to do so. Such requests shall be
in writing, filed at the earliest prac-
ticable time, and describe how the
matters to be discussed will have any
of the effects enumerated in 5 U.S.C.
5562b(c). Requests shall be addressed as
follows:

Closed Meeting Request, Office of the Gen-
eral Counsel, Federal Trade Commission,
6th Street and Pennsylvania Avenue NW.,
Washington, DC 20580.

(3) The Commissioner to whom a
matter has been assigned for presen-
tation to the Commission shall have
the authority to make available to the
public, prior to consideration of that
matter at an open meeting, material
sufficient to inform the public of the
issues likely to be discussed in connec-
tion with that matter.

(c) Closed meetings. (1) Whenever the
Commission votes to close a meeting
or series of meetings under these rules,
it shall make publicly available within
one day notices both of such vote and
the General Counsel’s determination
regarding certification under 5 U.S.C.
5562b(f)(1). Such determination by the
General Counsel shall be made prior to
the Commission vote to close a meet-
ing or series of meetings. Further, ex-
cept 